





z 
< 
J 
a 
< 
x 
a 
= 
< 
x 
wr 
a 
< 
2 
z 
x 
O 
—- 








JUDICIAL and FIDUCIARY 


THE TRAVELERS INDEMNITY COMPANY 


HARTFORD - CONNECTICUT 











Editorials 


The Need for Faith in American System 
George Wharton P. * 


Contents 


Ordered Justice Under Law Among Nations 
Honorable Orie L. Phillips é 








Resolution in Tribute to Frank J. Hogan 
Walter P. A t 
There is . ... “a time to laugh” SEP £, STEENG 


John Marshall Harlan .. . Portrait of a Great 


Dissenter 
George R. Farnum 


In This Issue 


Announcement of 1945 Ross Essay Contest 
Asscciation Officers Are Elected and Inducted... 579 
Association Urges that Nations Organize for 


oe rae Thirty-Nine States Ask for a Rehearing on Insur- 


The American Lawyer's Place and Part in the ance Decision 


Postwar World "4h ; 4 
Joseph W. Henderson Practising Lawyer’s Guide to the Current Law 


President Simmons Sounds Keynote 


Not for Today Alone 
R. L. Maitland, K. C. 


Medal for “Conspicuous Service" Given Congress- : 
man Sumners Junior Bar Notes 
T. Julian Skinner, Jr. 


The International Law of the Future oh x8 
Honorable Manley O. Hudson Recent Publications 


Loaded 
with 
dyna- 





mite! 


Changing as it does the evidence of ownership and right CORPORATION Trust 

to dividends, transfer of stock is loaded with dynamite é 

.. . bristling with technicalities and liabilities. The py mec: prernee Company 
Orporation System 


No w . 
o wonder then that the attorneys of so many corpora And Ascotioted Compacies 
° 


tions are advising the officers and directors to remove from 
their own shoulders the responsibilities for making trans- 
fers of their company’s stock and keeping its stock records. 
The services of a trained, experienced transfer agent are 
a great comfort to the officers and directors and save worry 
for the company’s attorney. 

















Why not let us show you how we can serve your cliente? 








tet 





October, 1944 + Vol. 30 Wi 








JUDICIAL and FIDUCIARY 


THE TRAVELERS INDEMNITY COMPANY 


HARTFORD - CONNECTICUT 











- 
" 


























There is... “a time to laugh”................. il 
ES SOUIDD, 2 cio athm nn tase nin coke’ 40 cues oie IV 
Announcement of 1945 Ross Essay Contest...... xi 


Association Urges that Nations Organize for 
ity el DUR i ok iidivs occ Se ete oes 545 


The American Lawyer's Place and Part in the 


INE TE io o.5) als 0 ord einai Ree 548 
Joseph W. Henderson 


President Simmons Sounds Keynote............ 553 
BE er ree 556 
R. L. Maitland, K. C. 
Medal for “Conspicuous Service" Given Congress- 
Se GENO ~~ 3 cho coo b o'0.0'¢'o vas 8 Seach eee 558 
The International Law of the Future............. 560 


Honorable Manley O. Hudson 


Editorials 


| 


The Need for Faith in American System...... 568 
George Wharton P " 


Ordered Justice Under Law Among Nations..... 571 
Honorable Orie L. Phillips en 


Resolution in Tribute to Frank J. Hogan........ 575 
Walter P. Armstrong 


John Marshall Harlan .. . Portrait of a Great 
Die ans i ii kee 5p eh Pees 576 


George R. Farnum 
Association Officers Are Elected and Inducted... 579 


Thirty-Nine States Ask for a Rehearing on Insur- 
Ghte DaeOe «dv s9 865 debe 3 bsba ho ae 580 


Practising Lawyer’s Guide to the Current Law 


Be Cee RT TTS. eee ee 581 
Board of Governors’ Meeting................... 585 
ee 8 Pr ep ret te re eee 586 
Junior Bat Nees 6c iced s tei eA Kae 588 


T. Julian Skinner, Jr. 


Recent Pubiiinee 6 <5 sas oS ve ee 595 





Loaded 
with 
dyna-= 
mitedl 


Changing as it does the evidence of ownership and 
to dividends, transfer of stock is loaded wit 
. . . bristling with technicalities and liabilities. 


tions are pte | the officers and directors to remove 


their own shoul 


for the company’s attorney. 





dynamite 


No wonder then that the attorneys of so many corpora- 


ers the responsibilities for making trans- 
fers of their company’s stock and keeping its stock records. 
The services of a trained, experienced transfer agent are 
a great comfort to the officers and directors and save worry 


Why not let us show you how we can serve your clients? 


- 
The Corporation Trust Company 
CT Corporation System 
And Associated Companies 
aa 


right 


from 




















October, 1944 * Vol. 30 iT] 















Improvements in Typography 


Despite the wartime difficulties 
we continue our efforts to im- 
prove the appearance and read- 
ability of the JOURNAL, as 
instanced in the present num- 
ber. In this we have the diligent 
cooperation of Poole Bros., our 
printer. 











Our Cover 


George R. Farnum, our historian, 
this month gives us a lively picture 
of a southern-born Colossus who emi- 
grated to the North, and who became 
one of the leading exponents of our 
Constitution. You will enjoy meet- 
ing John Marshall Harlan, the Great 
Dissenter, who, as Justice Brewer 
once observed, “Retires at night with 
one hand on the Constitution and 
the other on the Bible, safe and 
happy in a perfect faith in justice 
and righteousness.” 


Association Urges 
World Organization 


The most important subject before 
the 1944 Annual Meeting, aside from 
helping to win the war, was the Asso- 
ciation’s attitude and action as to 
prompt organization of the Nations 
for peace and law. The forthright 
resolutions adopted by the House 
of Delegates placed the Association 
well in the lead of public opinion 
on basic principles and main out- 
lines of the plan which is the hope 
of law-governed mankind. 


The American Lawyer's Place 
_and Part in the Postwar World 
Because it forcefully brought to- 
gether the aims and purposes of the 
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organized Bar, in the interests of 
both the public and the members 
of the profession of law, the address 
of Joseph W. Henderson, as Presi- 
dent of the American Bar Associa- 
tion, before our brethren of the 
Canadian Bar Association in Tor- 
onto on August 31, is appropriately 
published in this number. 


Eloquent Plea 
for “A Lasting Peace”’ 


One of the most brilliant comments 
on two of the many notable addresses 
at the recent Annual Meeting was 
that the brilliant discourse by the 
Honorable Leonard W. Brocking- 
ton, K..C., the “golden voice of 
Canada”, was “a poem” in prose, so 
replete it was with vivid word-pic- 
tures, historical and literary allusions 
and quotations, and noble senti- 
ments of the unity of the peoples of 
the United Nations. On the other 
hand, the deeply-moving address of 
the Honorable R. L. Maitland, 
K. C., of Vancouver, was aptly char- 
acterized as “a prayer”, reverent 
and whole-souled, from the heart of 
a gifted statesman. Mr. Maitland’s 
address is in this issue. 


Association Medal 
for Judge Sumners 


A “highlight” of the Annual Dinner 
was the bestowal of the Association's 
Medal on Judge Hatton W. Sum- 
ners, long the indefatigable Chair- 
man of the Committee on the Judi- 
ciary in the national House of 
Representatives. His services to “the 
cause of American jurisprudence” 
have indeed been many and of in- 
estimable worth; some of them have 
been “conspicuous”. Judge Ransom’s 
remarks in presenting the Medal 
put this signal honor in its proper 


setting of significance. The recipient 
modestly conceived the Award, not 
so much as a personal tribute, as a 
call to renewed efforts for constity. 
tional government, in which he ap 
pealed for help. 


George Wharton Pepper's 
“Swan Song” 


The climax of the Annual Dinner 
was the delightful address by the 
beloved Philadelphian, who whim. 
sically explained that he regarded 
this as his “swan song” of appear. 
ance at dinners of the Association, 
and so felt at liberty to indulge in 
the propensity of swans “to stick 
out their necks.” On a number of 
subjects he ventured the vigorous 
expression of mature views, ina 
characteristic vein which evoked the 
hearty approbation of his auditors. 
His closing plea for faith in the 
future of the American form of 
government was eloquent indeed. 
His address is in this issue. 


Incoming President 
David A. Simmons 


This issue contains an account of the 
induction and the “inaugural ad 
dress” of David A. Simmons, of 
Houston, Texas, as the new Presi- 
dent and chosen leader of the Asso 
ciation. His years of experience in 
the work of local and state bar or 
ganizations, as well as in the up 
building of the American Ba 
Association, give him a readiness to 
grasp and deal with the many tasks 
which confront the organized Bar 
in this time of war. 


International Low 
and the World Court 


Naturally the problems of inter 
national relationships had a large 
place on the Chicago programs, % 
well as in the deliberations of the 
House of Delegates. Judge Manley 
O. Hudson, of the Permanent Court 
of International Justice, gave a most 
informative address on its work, and 
Judge Orie L. Phillips advanced it 
teresting and constructive sugge 
tions as to the strengthening 
international law and its réle i 
preserving peace based on justice 
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The American Bar Association, act- 
ing through its representative House 
of Delegates at its 67th Annual Meet- 
ing in Chicago, took emphatic action 
in favor of “the earliest practicable 
establishment of a general interna- 
tional security organization” and de- 
dared that in its opinion the new 
organization should be empowered, 
“with the use of force where neces- 
sary, to maintain international order, 
prevent aggression or acts of war by 
any nation, and enforce the decisions 
of the international judiciary.” 

The resolutions adopted by the 
House of Delegates, principally on 
the recommendation of a Special 
Committee created by a vote of the 
House on last February 29, not only 
reiterated the Association’s adher- 
ence to the basic principles of the 
Moscow Declaration of the Powers 
on October 31, 1943, and the Con- 
nally and Fulbright Resolutions 
adopted respectively by the Senate 
and House of Representatives, but 
went to advanced ground by advocat- 
ing specific steps to implement those 
principles and bring the security or- 
ganization into being, as well as its 
use of force to maintain peace and 
law. 

Thus the Association favored 
the establishment of an “internation- 
al judiciary” headed by the Perman- 
ent Court of International Justice, 
a “representative Assembly” of the 
Nations, an Executive Council or 
World Council, with special empha- 
sison the place and part of impartial 
adjudication and a broadened au- 
thority of international law as a 
means of forestalling and preventing 
the causes of war. 

At the same time, the House of 
Delegates expressed itself as “oppos- 
mg as unnecessary and unwise the 
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creation of any manner of super- 
government or super-state.” Accord- 
ingly, in specific recognition of the 
applicable principles of international 
law, its resolutions recommended 
that the powers of the new organiza- 
tion for security shall be “subject to 
the limitation that any legislation by 
it shall not be binding upon a mein- 
ber Nation until such legislation has 
been referred to such Nation and it 
has agreed to be bound thereby.” 


1. Resolved, that as World War Il 
comes to its decisive phases, the con- 
tinued consultation, association, agree- 
ment and organized cooperation, of the 
United Nations, will be essential to se- 
curing, for this country and for the 
world, the maintenance of peace and 
ordered liberty and justice under inter- 
national law, through the adjudication 
of disputes by impartial tribunals and 
the fair adjustment and settlement of 
such controversies as are not yet justi- 
ciable. The American Bar Association 
notes with the utmost satisfaction the 
many increasing evidences of the unity 
of the American people in support of 
constructive plans to these ends; and 
the Association notes with particular 
gratification the evidences that through 
the pronouncements of the major po- 
litical parties and their leaders, the car- 
rying forward of these purposes has 
been removed from the area of partisan 
differences and political rivalries and 
conflicts, thereby enabling the public 
discussion to proceed on the merits of 
the pending plans. 


Principal Functions of 
Organization Are Declared 


2. Resolved further, that the American 
Bar Association, while opposing as un- 
necessary and unwise the creation of 
any manner of super-government or 
super-state, reiterates its earnest support 
of the earliest practicable establishment 
of a general international security or- 
ganization, based en the principles de- 
clared in these Resolutions. Such general 


organization for security should include 
an international judiciary, an Executive 
Council or World Council, and a repre- 
sentative Assembly, the powers of such 
international organization to be subject 
to the limitation that any legislation by 
it shall not be binding upon a member 
Nation until such legislation has been 
referred to such Nation and it has agreed 
to be bound thereby. In the opinion of 
the American Bar Association, the obliga- 
tory jurisdiction of the international 
judiciary to decide justiciable contro- 
versies in accordance with international 
law should be defined and limited; the 
international organization should be em- 
powered to provide for the fair settle- 
ment of non-justiciable controversies, 
through mediation or other peaceful 
processes; and the international organiza- 
tion should be empowered, with the 
use of force where necessary, to main- 
tain international order, prevent aggres- 
sion or acts of war by any Nation, and 
enforce the decisions of the international 
judiciary. The American Bar Association 
does not at this time undertake to 
recommend or to pass on further details 
of the desirable international organiza- 
tion, but prefers to put and keep its 
emphasis upon unity of support for the 
accomplishment of the objectives stated 
in these Resolutions. The Committee 
will be continued and directed, in con- 
junction with the Section of Interna- 
tional and Comparative Law, to study 
and report to the Association a plan or 
plans for effectively suppressing acts 
likely to lead to breaches of the inter- 
national peace and for the preventing 
of acts of national aggression, trespass, 
or violation of international agreements, 
as well as to execute the orders of any 
general international organization and 
to enforce the decisions of the interna- 


tional judiciary. 


3. Resolved further, that it is the con- 
sidered judgment of the American Bar 
Association that the essence of the sov- 
ereignty of a Nation is its freedom and 
power to establish justice for its own 
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citizens, at home and abroad, promote 
their general welfare, and provide for 
peace and security among them; and, 
in furtherance of those ends, to estab- 
lish and maintain the means of fair and 
peaceful relations with all Nations. It is 
as much an act of sovereignty for a 
Nation to work out and make agree- 
ments with other Nations for the estab- 
lishment of fair and just relations with 
them, based on law and fair dealing, as 
it is to commit an act of aggression or 
make a declaration of war against them. 
The agreement of a Nation to submit 
a justiciable controversy with another 
Nation for decision and determination 
by an impartial tribunal according to 
law is as much an act and exercise of 
sovereignty as would be its resort to 
force. The policy of submitting disputes 
to the jurisdiction of such tribunals for 
adjudication involves no surrender of 
the sovereignty of any Nation. It is an 
exercise of sovereignty for a Nation to 
join with other Nations in setting up an 
international organization through which 
the Nations will work together to estab- 
lish law-governed justice and fair play 
and to promote the enduring peace and 
welfare of mankind. 


4. Resolved further, that in the opinion 
of the American Bar Association, the ex- 
tension and firm establishment of the 
scope and authority of impartial adjudi- 
cation under law are essential for fore- 
stalling and preventing causes of war. 
The American Bar Association urges 
that, at the earliest practicable time, as 
one of the vital steps in an adequate 
postwar organization of the Nations for 
peace and law, the Permanent Court of 
International Justice shall be continued 
and its jurisdiction and powers broad- 
ened, as the highest tribunal in the 
international judicial organization. The 
American Bar Association respectfully 
offers at this time the following for con- 
sideration: 

(a) That the international judici- 
ary be so organized that it will be 
reasonably accessible to litigant Na- 
tions and Nationals; that hearings be 
held at such places and times as will 
not involve too great expense and 
traveling time to litigants; and that 
the international judiciary should be 
an integral part of the general inter- 
national organization.” 

(b) That through amendment of 
the Statute of the Court’or other agree- 
ment of the Nations, the jurisdiction 
and powers of the Permanent Court of 
International Justice should be en- 
larged and broadened, with defined 
obligatory jurisdiction; and that the 
procedure for amending the Statute 
of the Court to adapt it to expanding 
needs and changing conditions should 
be simplified. 
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Resolved, that the American Bar As- 
sociation recommends and urges that all 
state and local bar organizations, other 
agencies of public opinion, civic groups, 
and lawyers and other citizens, indi- 
vidually, shall give their careful study 
and their most active efforts to the sub- 
ject-matter and objectives of these Reso- 
lutions, to the end that there shall be 
manifest a unified, vigorous and non- 
partisan public opinion throughout the 
country in support of the postwar as- 
sociation, cooperation and adequate or- 
ganization, of the Nations, for the 
prevention of war, the maintenance of 
lasting peace, and the enforcement of 
justice and fair play according to law, 
and for the membership and responsible 
participation of the United States in such 
a general international organization. 


Few Votes In Opposition 
to the Resolutions 


The actions of the House were taken 
by decisive votes after extended de- 
bate, which was on a high level of 
ability and interest. At first the Reso- 
lutions submitted by the Speciai 
Committee were opposed by some 
members of the House who felt that 
action by the House was premature 
at this time, and by many members 
who believed that the Association 
should go much further in present- 
ing specific and detailed plans for 
international organization. It may 
well have been that a majority of the 
members of the House were inclined 
to think that the Association ought 
to be prepared to go beyond the 
recommendations of the Special Com- 
mittee; but when it had been pointed 
out to them, by members of the Spe- 
cial Committee which had long 
studied the subject in the interest of 
taking such action as would be most 
helpful at this time, that the Commit- 
tee’s Resolutions asked endorsement 
of proposals much more specific than 
had been endorsed in previous ac- 
tions of the House and were fully 
abreast, and in some respects in ad- 
vance, of the position taken by 
Secretary Hull in opening the Dum- 
barton Oaks Conference and by the 
leaders of both of the major political 
parties in removing the issue from 
partisan divisions and rivalries, the 
recommendations of the Special Com- 
mittee were generally accepted and 
supported. 


The Resolutions submitted by the 
Special Committee were voted on 
separately by the House. Few votes 
were heard in opposition to any of 
them, and several of them were sub. 
stantially unopposed. 


Report and Unanimous 
Recommendations by the 
Special Committee 


The Report and recommendations 
submitted to the House were the re. 
sult of six months’ work by a Special 
Committee created by the House at 
its mid-year meeting, to study and 
report as to the various proposals for 
the organization of the Nations for 
peace and law, including various 
resolutions submitted to the House 
at that time by the Section of Inter. 
national and Comparative Law. 

The members of the Special Com- 
mittee were Ex-Judge William L. 
Ransom, of New York, a former 
President of the Association, chair- 
man; Judge Frederic M. Miller, a 
member of the Supreme Court of 
Iowa, vice chairman; Charles M. 
Hay, of Missouri, Deputy Director 
of the War Manpower Commission; 
Frank E. Holman, of Seattle, Wash- 
ington; Judge Orie L. Phillips, of 
Denver, Colorado, Senior Judge of 
the United States Circuit Court of 
Appeals for the Tenth Circuit; Ex- 
Judge M. C. Sloss, of San Francisco, 
California, a former member of the 
Supreme Court of California; and 
Reginald Heber Smith, of Boston, 
Massachusetts. 

The Report and recommend 
tions of the Committee as submitted 
to the House were stated to be unani- 
mous, except that Mr. Holman stated 
that, while he concurred in the 
recommendations, he did not wish 
“to be regarded as in agreement with 
all that is said in the Report.” 


Exchange of Views in 
Chicago Points Up the 
Committee's Recommendations 


After six of the seven members of 

2. In connection with the further imple 
mentation of this recommendation by ti 
Special Committee, the further resolutions 
adopted by the House on the day follow 
as hereinafter shown, should be exa 
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the Special Committee arrived in 
Chicago and conferred with mem- 
bers of the Board of Governors and 
of the House, they held a further 
meeting, at which they prepared a 
revision of several of their original 
recommendations, by way of some 
rearrangement and the clearing up of 
several questions which had been 
raised as to the original form, but 
were not regarded as changing the 
substance and objectives. 

The democratic process by which 
the recommendations of the Special 
Committee as formulated when it 
met on September 2 to complete its 


a report, were perfected, not only to 


bring them abreast of the develop- 
ments after that date, but also to take 
into account the excellent suggestions 
which many members of the House 
were able to offer from their dis- 
cussions in different parts of the 
country, were completely character- 
istic of the way in which the House 
comes to its considered conclusions, 
through deliberations in conferences 
as well as through vigorous debates. 
The recommendations went to the 
House and were adopted in this im- 
proved form which resulted from 
the conferences in Chicago. 


Cooperation of Lawyers 
and Citizens Urged 


The Report of the Special Com- 
mittee, which it did not ask the 
House to approve or adopt, con- 
tained an extensive analysis of the 
various pending proposals, as well 
a a discussion of the troublesome 
question of “loss” of “sovereignty”, 
both realistically and objectively and 
from a legal point of view. The Re- 
port was thus prepared to be of 
assistance to state and local bar associ- 
ations, and to lawyers and citizens 
generally, in expounding and pre- 
senting the important subject of in- 
ternational organization for security, 
4% was earnestly urged by the House. 

Pamphlet copies of the Report, 
with the recommendations in the 
form adopted by the House, may be 
obtained by members of the Associa- 
tion, on written request to the As- 
“elation Headquarters, 1140 North 
Dearborn Street, Chicago 10, Illinois. 


Association Urges That Nations Organize for Peace and Law 





House Goes Further Than 
Its Committee Recommended 


In two respects the House of Dele- 
gates acted in pursuance of its dis- 
position to go further than the 
recommendations of its Special Com- 
mittee had asked it to go. 

The first of these instances came 
when Stuart Campbell, of Virginia, 
offered an amendment to Resolution 
No. 2, to the effect that the Special 
Committee be continued in existence 
and instructed to prepare and submit 
for the action of the House a plan or 
plans for effectuating the purposes 
stated in the Resolutions. The Spe- 
cial Committee had not asked for its 
continuance. This amendment was 
agreed to by the members of the Spe- 
cial Committee on the floor, and was 
adopted by the House. 

The second instance took place 
on the day following, when the Sec- 
tion of International and Compara- 
tive Law asked the House to adopt 
Resolutions prepared by the Section’s 
Coordinating Committee for an 
“international judicial system.” The 


. Special Committee created by the 


House had originally reported 
against the adoption of this compre- 
hensive plan as first drafted, as being 
too detailed and extensive for com- 
mitment of the Association to it at 
the present time, before the report 
of the Judicial Committee of the 
Dumbarton Oaks conference had 


- been rendered and made public, for 


consideration along with the Sec- 
tion’s proposal. 

Conferences between the Special 
Committee and the Section’s Com- 
mittee had resulted in some clarifica- 
tions and an agreement on text; and 
the Section’s resolutions were sup- 
ported by a majority of the members 
of the Special Committee present on 
the floor, although the latter had not 
met to prepare and submit a formal 
report as to this proposal. 


_ An ‘International Judicial 
System” Is Favored 


The Section’s proposal was debated 
at length by the House. By some 
members it was pointed out that it 
might be premature to commit the 


Association to so detailed and elabo- 
rate a plan. The strongly prevailing 
view in the House, however, was that 
the Association should not delay in 
taking the lead in offering a plan for 
international judicial organization 
for consideration as having the As- 
sociation’s approval. It was pointed 
out that this would not preclude the 
Association from considering all 
other proposals when they are 
brought forward and from stating 
its opinion as to them and its own 
present proposal, in the light of the 
situation then existing. 

After the debate, the Resolutions 
recommended by the Section were 
adopted by the House with no large 
number of votes in opposition. They 
read as follows: 


WHEREAS, the effective administra- 
tion of international justice is an indis- 
pensable element in the maintenance of 
peace; and 

WHEREAS, there have not been 
readily accessible nent interna- 
national courts for the adjudication of 
all justiciable disputes among nations; 
and 

WHEREAS, the history of the de- 
velopment of judicial tribunals in vari- 
ous nations demonstrates the advantage 
of circuit courts and the service by mem- 
bers of the highest tribunals on circuit 
courts: 


Now therefore be it RESOLVED: 


I. That the Permanent Court of In- 
ternational Justice, organized in 1922 at 
The Hague and known as the World 
Court, should be continued as the high- 
est tribunal of an accessible system of 
interrelated permanent international 
courts with obligatory jurisdictions. 

II. That the World Court be so or- 
ganized that a»member shall be avail- 
able to sit as an International Circuit 
Court, with original jurisdiction, to hold 
regular terms in the Capital of each 
member nation of the International 
Judicial System. In addition to the 
World Court Justice on Circuit, each 
such Circuit Court shall include one or 
more International Commissioners as- 
signed to sit in an advisory capacity. 

Ill. That an International Judicial 
Conference composed of jurists should 
be convened at the earliest practicable 
moment with a view to concluding 
an: “International Judiciary Agree- 
ment” based on the Statute of the World 
Court, with such amendments as may 
be necessary to give effect to the fore- 
going resolutions and to provide for the 
prompt organization and maintenance 
of the “International Judicial System.” 


October, 1944 Vol.30 547 








The American Lawyer s 


Place and Part 1n the Postwar World 


fddress of Joseph W. Hen 
derson, preside nt of the 
{meri an Bar 1ssoc traliion. 

at the annual meeting of the 
Canadian Bar Assoctation, 
at the Royal York Hotel, 


To onto, Canada, on fugust } 
31, 1944. 


kindly 


erecting, and tell you how deeply 


I thank you for your most 


I appreciate the cordial welcome 


and most agreeable hospitality 


which you all have extended to Mrs 
Henderson and to me, throughout 
I beg to 


take this 


our visit to your meeting 
assure you that I do not 


as in any sense personal to ourselves, 


except as I am for the moment the 
representative here of your brethren 
of the Bar south of your border. | 
shall not try to put into words the 


sentiments which have been made 
manifest to us, nor even the response 
which is in our hearts 

It is a happy privilege for me to 
be the one to bring to you here at 
this time the hearty fraternal greet 
the organized Bar of the 
behalf of the 


more than thirty thousand members 


ings of 
United States. In 


of the American Bar Association, 
and the many times greater numbe1 
of lawyers represented in the House 
of Delegates from which comes my 
title and mandate, I say to you that 
utmost 


you have our respect and 


admiration, and that we have long 
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felt for you close ties ol kinship in 
the common tasks of the lawyers ol 
this continent—a kinship and a sens« 
of teamwork which we never felt as 


deeply as we do at this hour. 


Wartime Thoughts 
Which Lie too Deep for Words 


Possibly for your peace ol mind, 
let me say to you frankly that I did 


make a 


circum 


not come to Canada to 


speech. Inder ordinary 
| l Und 1 


stances there would be many mat 
ters on which I might be tempted 
to provoke thought and elicit dis- 
cussion, by submitting some obser- 
vations of mine for your considera 
tion. But at a time like this when 
the drum-fire of liberating guns, in 
the hands of the sons of Canada 
and the United States, as well as ol 
our gallant Allies, resound in many 


parts of a stricken world, the 


thoughts which are uppermost in 
our minds and hearts lie too deep 
for public discourse. You would not 
want me to try to put into words the 


which you and we all feel 


things 
in our hearts in such an hour, and I 


could not if I would. 


Tribute to Canada’s Part 
in the War 


\t this moment I do want to pay 


tribute to the Canadian fighting 


man. He is the equal of any fighter 


in any Army. Your officers are of 


the highest caliber, though they 


probably are younger than the of- 
have 


ficers of other Armies. They 


by Joseph W. Henderson 


OF THE PHILADELPHIA BAR 


developed new and successful means 


of attack. ‘There are no better fliers 
than yours—perhaps because flying 
i blood You 

} 


neaviest Ol 


seems to be in thei 


Army has been in the 


the fighting, and from Caen to 


distance of twenty miles 


inch of the 


Falais, a 
they had to fight every 


they broke the 


wav, but pivot ol 
the German position in France. In 
action, and they 


that prior to it, 


encountered the bulk of the German 
armor, because the enemy could not 
chance a_ break-through at that 
point. There is no doubt that then 
action greatly assisted in the spec 
tacular drives through Brittany and 
now on to the German border. They 
did not play a spectacular role, but 
it was an effective one, and had to 
be done if other successes were to 
follow. We ol the States salute them, 
and are deeply grateful for every 
thing that the Armies of Canada, the 
British Empire, Russia, China, and 
now France, have done and are now 
doing. We are happy to be a mem- 
ber of that team—and with the team- 
play, then the victory is in sight. 


must be ¢ nough 


Beyond that it 
that I am here, as friendly ambassa- 
dor of the lawyers of the United 
States, to grasp your hands but leave 
We of the 


States are glad of any opportunity 


many things unspoken. 


to pay homage, in all sincerity, to 
you who have borne longer the brunt 
and the sacrifices of the struggle for 
a world again governed by law and 


~ 


good-will. It is our proud privilege 
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the atmosphere of 


el that we at least are whol 


tedly at your side. 


Our Duty to Men 
Who Come Back from the War 


may be willing to bear with 
I talk with vou for a few mo 
ts about other things which are 
much in the minds of American 
rs, as to their profession and 
country. You will understand 
my remarks have no reference to 
conditions in Canada, which | 
not know. But because I be 
that vou wish to understand 


borde ro 


the things 


ir brethren below the 


to tell you some ) 


ture 


it which we are thinking. 


First, but not because they are 


most important in long run 


n » ourselves I | er to matters 
h directly affect oul profession 
law. We of the American Bai 
sociation have son 1500 mem 
§S away in the \ d Forces 
Thousands of lawyers not vet mem- 
rs of our Association are also in 
niform. They have not been away as 
if aS many oF vo embers have, 
we are thinkin the time of 

ir return We « d not leave 


m to think they having to 
nd their way back to place and 
ihood and community life alone 


Cynicism and Despair Should 
not Again Follow the Victory 


fo my mind, the most poignant 
vel concerning World War I has 
ivs been E. M. Re irque’s ‘All 
Juliet on the Western Front” Che 
st human, distu book con 
rning the vears whi followed 
it War was “Tl Road Back” 


> 


ritten bv the = sar author. Re 


irque was able to tell an indiffer 
world how difh t it had been 
the young men of his generation, 
ho had left schools ind colleges, 
fces and factories, for the rigors of 


uining and the risks of death in 


ymbat, to readjust themselves from 
heroism and dan 


er, and to take up again unaided 


he duller tasks of selling groceries, 
machines, or doing 


work The 


inning routine 


ere clerical results 


were disillusionment and cynicism, a 


bitter -disenchantment, which was 


fertile ground for despair and for 


5 


revolutionary ferment. Remarque 
wrote of the German youth, but you 
ind I that 
ence and lack of planning in ad- 
left 


victorious 


know society's indiffer- 


vance the plight of our own 


youth often but little 


better. 
The 


believe, genuinely stirred that such 


lawyers of the States are, I 


things shall not come to pass again, 
aftermath of World War II, 
either as to our returning younge! 


in the 


lawyers or as to other men in uni- 
form if we can help to prevent it. 
We need to do our full part to 
iid them to readjust themselves to 
I do 


to changes in judicial de- 
the 


the many changes. not refer 


merely 


cisions, in $tatute law, and in 


administrative agencies, when I say 
that a great deal has happened, in 
and to the law and law offices, while 


our younger men have been away 


and have been absorbed in the 
tasks 


ereat- 


est which can claim men’s 


thoughts and energies. 
By and large, our law offices, our 
and our communities, will 


back 


young lawyers who have been in uni- 


clients, 


welcome most eagerly the 
form. Generally speaking, our active 


law offices in the States have been 
badly 
lawyers have had to return to 


habits of work 


and are undermanned; and 
older 
tasks 
which they had thought themselves 
Our 


has dropped some 83 per cent since 


and to from 


exempt. law school enrollment 


1988, and fully one-fourth of those 
now in law schools are women. For 
several years, replacements have not 
come from the law schools in any 
number or quality sufficient ‘to take 
over the work of the senior lawyers 
who have left the profession or have 
died. Many 


law offices have had, 


well-established 
still 


having, a hard struggle to keep up 


of our 
and are 


with the volume of work. It may be 
dangerous to generalize on such a 
subject; but I anticipate that there 
will be need, a place, and a hearty 
welcome, for our young men who 


come back from the war. 
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Problems of Placement 
and Re-location for Lawyers 


Many, but not all, of these men 
will wish to start anew where they 
left off. 


most instances be waiting for them 


Their old places will in 
if they want to go back. But many 
law offices and law practices have 
“folded up” and virtually or totally 
disappeared, while they were away. 

This has not been solely because 
left 
I referred to the changes 
which have taken place while they 


there was mo one to carry on 


the work. 
have been away. I do not know how 
it is with you, but with us there have 
been vast dislocations and re-loca 
tions of business and of law business, 
during the war. Many new industrial 
communities, such as depend on and 
need lawyers, have been completely 
created during the war. The indus 
trial and business map of the United 
States has been vastly changed since 
1940, and with it the need of com- 
for Some _ re- 


munities lawyers. 


distribution and re-locations of the 


profession seems plainly indicated. 


The Bar Associations Will Try 
to Help Cope with the Problems 
We rather anticipate, in the States, 
that more than a few of the younger 


doff their 
forms, will be minded to try a fresh 


lawyers, when they uni- 
start in the practice of their profes 
sions, in a new State, or at least in 
a new locality, where the need and 
the opportunity for them may be 
or different. 
that 
States who 


better I hope and be 
the United 


been 


lieve lawyers of 


have not able to 
serve their country in uniform will 
be receptive and helpful, toward any 
such disposition of our returning 
lawyers to seek new placement and 
opportunities. 

I feel that we could not afford to 
be selfish or 


place unreasonable impediments in 


unduly restrictive, o1 
the way of such a search for oppor 
tunity, on the part of men who have 
given much and risked all, in their 
country’s cause. The 
tions of the United States are pre- 


bar associa 


paring to cope with these problems 
of placement. 
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Challenging Legal Problems 
Confront All Our People 


But I would not have any of you 
form an impression that we of the 
Bar of United States 


are concerning ourselves chiefly with 


organized the 


what may be termed “the bread and 


butter’, the means of livelihood, of 


the members of our profession. I am 


sure that you will all know that this 


is not so. On the contrary, we, as 


lawyers and as citizens, are beset with 


challenging legal problems which, in 


country, vitallv affect the well 


and the 


our 
being future happiness and 


security of all our people, including 


the lawyers 

The Prime Minister of Canada, 
the Honorable Mackenzi King, has 
been quoted as saying, to the citi 
zens of Ottawa upon his return from 
the Imperial Conference last May, 
that 

The Postwar era will not be an easy 


period in which to live 
I do not undertake to appraise that 
country, but I could 


era as to your 


echo and adopt the statement in 


many respects, as to my own. In the 
States, I can ioresee dangers that life 
in the postwar period will not be 


iltogether easy. 


Lawyers Can Help Make 
the Postwar World Less Difficult 


We of the organized Bar of the 
United States believe that there is 
much which we, as lawyers and as 


citizens, can help to do to make the 
postwar period a more pleasant and 
less irksome period in which we all 
We 


bring back to the American scene the 


can live as lawyers can help 
wholesome climate and atmosphere 
of liberty and opportunity. 

To 


mightily concerned that in our coun 


that end, we as lawvers are 


irv the relaxing of the wartime con 


trols, the reconversion of our vast 
sprawling machine of war produc 
tion, the disposition of our war 
plants and great stocks of raw and 
finished materials, and the reduction 
of the oppressive incidence of taxes, 
shall all be handled in such a man- 
the full 


enterprise, the 


ner as to restore free and 


operation of free 
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dauntless spirit of our business con 
cerns, the opportunities of all our 
people for livelihood and advance- 
ment, and reasonable standards of 
living. 

Failure to do promptly and sufh 
ciently these things which mean a 
‘oreen light” for the dauntless Amer 
ican spirit of enterprise, achievement 
and individual opportunity, could do 
more damage to the future of ow 
country and our profession than all 
the bombs of our enemies have done 
to England. 

In seeking to give the largest 
measure of leadership we can to a 
stricken world, and in helping to 
guide and shape from our experi- 
ence these urgent things in the in 
terests of all our people, we think 
that we shall best serve also our own 
prosperity and well-being as lawyers, 
because the practice of our profes 
sion depends in large measure upon 
the vigor and vitality of free compe 
American 


titive enterprise in com- 


munities. 


Administrative Abuses 
Need to be Promptly Curbed 


We lawyers in the States are gravely 
concerned also with the growth ol 
bureaucracy and administrative ab 
solutism in the guise of wartime 

trols and the ousting of our courts 
and lawyers from jurisdiction and 
authority to the 


protect rights of 


persons and property against dis 
cretion based on radical theories and 
against arbitrary powers exercised by 
officials who recognize no responsi 
Congress, our courts, 


The 
is hard 


bility to our 


or our electorate. American 
Bar 


behalf of legislation to curb and pre- 


Association at work in 
vent such abuses. 

Our dangers and our problems, 
as to expanded, over-elaborate and 
irresponsible administrative controls, 


were so very well put by your Gover- 


nor of the Bank of Canada, Mr. 
Graham Towers, in his convocation 
address at McGill University last 


May, that I venture to read it to you 
as a clearer statement than I could 
phrase: 


such controls ar 
that thos 
liable 


virtual] 


The danger is that 


of so technical a nature 
officially 
to come gradually 
autonomous where _ the 
are without check fron 
the public or the public’s representa 
The only 
a condition from arising is to exten 


exercising them are 
into a 
posiuion 

criticism ofr 
tives. way to prevent su 
public education in the issues of so 
Eterna 
must be 


policy 
but it 


and 
vigilance is necessary 


cial economic 


an informed vigilance 


Lawyers Should Lead in Efforts 
for International Security and Law 


Perhaps above all, we 


the United States are mightily dete: 


mined to aid and advance in every 


the early 


way we can establishment 
of an adequate organization repre 
sentative of the sovereign peace 
loving nations, for 
substituting orderly adjudication by 
law-governed courts for the discre 
tion and aggressions of the chiefs of 
States, for giving reality to interna 
tional law broadened so as to assure 
the ascendancy of justice and fair 
play, and for maintaining the secur 
ity of all law-abiding nations and 
peace of the world, such enduring 
organizations of the peace to be 
backed by the enlightened opinion 
of mankind and also, when needed 
by the force “available promptly, i 


adequate measure, and with cer- 


tainty’, as our beloved Secretary 
Hull put it on August 21. 

From the beginnings of enlight 
ened conscience about human hap 
piness and security, the jurists, th 
lawyers, in all lands, have been lead 
ers in efforts to lessen wars or limit 
the effects of wars. At first, the ef 
forts of the jurists were to separate 
the civilians from the armed forces 
and to spare the civilian popula 
tions, as far as could be, from the 
horrors ot which 
Dark Ages, as 


it has become again in these times 


ravages and war, 


was “total war” in the 


Through an international law which 
had little more authority or status 
than a consensus of international 
conscience, the lawyers and jurists 
tried to draw distinctions between 
military and civil objectives, and to 


give to the latter some measure of 
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ection, through devices which 


,dern warfare has made ineffectual 


even largely impracticable 


Orderly Adjudication 
as a Substitute for Aggression 


more recent ti the efforts 
vvers and jurists turned 
to the substitution of the 
cesses of reason, fair play and or 


I 


adjudication, for methods 


eression and a d warfare on 


nseless peoples Great leaders 


he Bar in all of the 


Americas have 
ed added lustre for 


themselves 


their profession their unti 
l 


fforts in behalf of international 


yitration or adjudication, as the 

means of settling international 
sputes, between nations and _ be 
n individuals ind_=s nations, 
ich might be provocative of wat 
not determined by impartial tw 
nals which command and _ hold 
respect and confidence of en 
tened mankind 


In this respect, I happy, tol 


lawvers of America, to acknowl 

love here our vast debt to many 
tinguished men of your Bar, who 
rendered enduring service, at 
Geneva, The Hague and elsewhere, 
the World Court and the great 
iuse of international adjudication 
d arbitration for the settlement 
provocative disputes. It may be 
vidious to single out names from 
ich a galaxy, for ention here; 
it I venture to refer to such out- 
tandinge lawyers as the Honorable 
Charles J]. Doherty, Senator Raoul 
Danderand, and Sir George Foster, 


ind also the Honorable Newton W. 


Rowell, of Toronto, who came so 
ften to meetings our Bar As 
iations. These men are no longe1 


yn earth to lead and guide the pres 


nt struggle for an idequate inter 


itional organization of courts for 


stablishing the rule of law, justice 
ind peace; but I entertain no doubt 


hat thev have, and will continue 


» have, worthy successors from your 
Bar, in this the greatest of all human 
ndeavors. 
tion for me to 


tonight 


It is a great satisfa 


ible to that 


Savy to \y 


the American people, irrespective of 
political party, faiths, their locali 
tics, or their origins, are united and 
behalf 


of bringing about such an interna- 


militant as never before, in 


tional organization as was favored in 
the Moscow Declaration of the prin- 
cipal Powers and was so happily ad- 
vanced at the Dumbarton Oaks Con- 
in the United States during 


the week of \ugust 4 A 


lerence¢ 


On July 31, I stood as the rep 
resentative of the American Bar As 
sociation in the beautiful Palacio de 
Belles Artes, in historic Mexico City, 
ind brought to the delegates consti 
tuting the Inter-American Bar Asso- 
ciation the same urgent message that 
I bring to you tonight, as to the need 
that the lawyers of this hemisphere 
shall give active and militant sup 
port to the practicable plans to or 
ganize the world for peace, justice 


ind law. Although that new Asso 
ciation has not yet attained the ma 
turity and seasoning which charac- 
terize your convocations, you would 
have been heartened by the response 
which was evoked by my plea that 
lawyers take the lead in ensuring a 
better world order, not in blue prints 
or elaborated plans, but deep in the 
minds and hearts of men of mutual 
good will. 


The Cycle of Time 
Has Brought a Brighter Hour 
of 


cently brought back to mind the fact 


One your great journals! re- 
that in the critical hour, many tragic 
the New York Times 


said, in an editorial: 


months ago, 
It is twelve o'clock in London. 
HITLER has spoken and Lord HAL- 
IFAX has replied. 
for the common people of England, 
out of whom England’s greatest souls 


Twelve o'clock 


have always come, twelve o'clock for 
all that they are and have been, for all 
those things that make life worth 
living for free men. Twelve o'clock 
and the wisest prophet in Christen- 
dom cannot say what is to come. 
Well, since those stirring words 
were written, great events and heroic 
sacrifices have come to pass, and the 
cycle of time has run its course. It 
is nearly twelve o'clock again, but 
not for the people and the ways of 
life then deemed to be in such jeop 
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The 


the rights and customs, the beauty 


ardy. history, the traditions, 
and the gentleness, of England and 
of France, are not menaced by ty 
rants at this turn of the clock, but 


seem certain to live on, in a new 


dignity and strength, born of a 
realization that these things, which 
our enemies never had, could not be 


conquered or even be crushed. 


“Nearly Twelve O'clock”’ 
for Our Utmost Efforts as Lawyers 


With all our hearts, we believe that 
it is now nearly twelve o'clock again, 
but that the bells will this time toll 
the end of tyranny, the end of out 
rages against the peace of the world, 
the end of the torturing and debase 
ment of the souls and minds of men. 

My 
you that we of your profession in 


friends in Canada, I assure 
the United States, we who cherish 
the same traditions of law and jus 
tice as you so deeply hold, are stead- 
fast in our most earnest hope that in 
this last quarter of an hour before 
midnight for Axis brutality and ag 
gression, the lawyers of our two sov- 
ereign peace-loving countries may be 
able to do a great deal to help make 
the postwar world a better and more 
pleasant place in which to live, by 
helping to make it a world in which 
individual rights, opportunties and 
freedoms are again respected and 
protected against arbitrary power in 
public or in private hands, and in 
which the reign of peace, justice and 
fair play has been established as the 
supreme law of the nations. It is 
nearly twelve o’clock for our utmost 
efforts to bring these things to pass 

It may well be that in some ma- 
terial respects the postwar world 
will not be altogether a pleasant 
time and place in which to live, but 
I believe that it will be a most inter- 
esting and worthwhile time in which 
to live—an era in which we lawyers 
will be able to make great contribu- 
tions to human happiness and well- 
being, if we have the will and the 
faith to do all we can to help bring 
our communities and our countries 
back to sound, firm footing. 








1. The Ottawa Journal, August 14, 1944. 
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\t the closing session of the Assembly 

Chicago on September 14, David 
\. Simmons, of Texas, took office as 
President of the Association for the 
nsuing year, and indicated his point 

view and objectives, as to the work 
yf the Association under his leader- 


lip. He likened the 


the Association as 


historic gavel 
a symbol of “‘a 
torch which passes from hand to 
and,” always forward, and is to be 
irried ‘“‘straight into the future.” 
In presenting his successor, Retit 
ng President Joseph W. Henderson 
to all of us, 


iid: “David Simmons 


our devoted friends, just Dave—l 
now turn over to you this historic 
gavel. I am sure that the names ol 


the 
bands, representing all phases and 


the men which appear upon 


types of lawyers, men devoted to the 
welfare of the profession, will give 
you profound inspiration. Again 
thanking all present for doing what 
you have done during this present 
that it is 


administration, I now say 


with the greatest pleasure that I pre 


sent to you a great leader under 
whom this Association will go for- 
ward.” 


Incoming President 
ls Warmly Greeted 


The large assemblage rose and ap 
plauded enthusiastically in token of 
their readiness to carry forward the 
work of the 


new leader. 


Association under its 

“In accepting this gavel,” declared 
President Simmons, “I am fully aware 
of its history and of the distinction 
wielded it. It 
seems to me that when it is handed 


of the men who have 


to any man by Joe Henderson, we get 
it directly from the founders. This 
gavel, beautifully embellished in sil- 
ver and gold, and with the names of 


President Simmons Sounds Ki eynote 


the most distinguished lawyers of 
America upon it, was first an hum- 
ble carpenter’s mallet purchased at 
Saratoga Springs, New York, in 1878, 
by Francis Rawle, who during his 
lifetime and later years was the dis- 
tinguished senior member of the firm 
of Rawle & Henderson, which is now 
headed by our distinguished friend. 
And so I realize that this gavel comes 
to me directly from the founders. 
But if it were not a gavel, and if it 
were a badge of distinction of ancient 
days, it would still not be the laurel 
wreath that was used to crown the 
victor, because that is not the emblem 
of leadership with us. 

“The American Bar Association's 
presidency is not awarded, in these 
later days at least, as an emblem of 
distinction in this nation. If it were, 
I am sensible of the fact that it would 
never have come to me. The emblem 
that seems most likely to be in mind 
is the torch which passed from hand 
to hand, and everyone took his turn 
in carrying on from here to there. 
Ihe work of the American Bar and 
of the lawyer in our Republic is not 
a race run upon an oval track in cir- 
cles; it goes from here straight into 
the future. With that conception of 
the dignity and importance of this 
office and of the meaning of this sym- 
bol, I accept it. 


His Concept of the 
Work of the Association 


“This Association is entitled to 
know not only that I am grateful and 
appreciative and understand the sig- 
nificance, but to know also of my con- 
ception of the work to be done and 
that which is immediately before us. 
The objects of our Association were 
beautifully put by the man who 


wrote them in our new Constitution. 








Six objects are stated: To advance 
the science of jurisprudence; to im 
prove the administration of justice; 
to seek uniformity of legislation and 
judicial decision throughout the na 
tion; to uphold the honor of the legal 
profession; to encourage cordial in 
tercourse among the members of the 
Bar, and, last, to correlate the activi 
ties of the bar associations in all the 
States. 

“To which of these shall we give 
particular emphasis at this time, and 
what brief specification shall we now 
state? Obviously, unanimously, the 
war work. I told General Cramer to 
day as he left, in your name and by 
your authority, that this year, as last 
year and the year before, we would 
continue as his civilian assistants. 
Next, the work of rehabilitation of 
the returning veterans to assist them 
and their dependents as you have or- 
and 


dered by _ resolution, 


them, not least but dearest to us, the 


among 


lawyers who have gone away and who 
have returned. 


Forty Thousand Lawyers 
Now in the Armed Forces 


“Did hear the figures that 


General Cramer gave this morning 


you 


as to the armed services of the United 
States? Forty thousand lawyers—let 
that sink in just a moment. In this 
nation, according to the last census, 
there were 179,545 lawyers. Forty 
thousand is one out of every five o1 
less. I think we have done our part. 
You count the number of people in 
the nation and the number of lawyers 
in the service in proportion to our 
numbers. It remains for us at home, 
of course, to do our equal share. 

“A specific object must be to 
carry forward that important work 
started by President Henderson—the 
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President Simmons Saeunds Keyno 
Administrative Law bill in Cong1 
We must see to it that it is pass 
It ought to be passed I am sul 
will be passed. 

‘“The last specifi i min t] 
of objects of the Association is to 
correlate the activities of the stat 
bar associations. To iatend? Tha 
the lawvers of this country 1 
speak as a unit both for thems 


ind for tl 


Report of Results 
of Informal Questionnaire 


Ihe incoming President 
ferred to the questionnaire which ] 
had sent informally, about a mont 


be fore, 


to the members of the H 
of Delegates. More than 160 
| Hous«e 


bers ol checked it and re 
“One of the questions 


the 


spond d to it 


l 
which we have discussed for man‘ 
vears,”” he said, “is: Shall we take a 
broad view of national leadership 


Shall we speak on matters of impor 


whe r¢ 


tance our special skills and 
knowledge make it wise that we 
speak? 

‘Some of you said yes; some of 


Those oO! 


vou said no. 


Yes,’ in favor of a broad interp 
tion otf our powers ind obligat S 
numbered 134; and those » said 
we should take a limited view num 
bered “ab 
Organized Bar Must 
Accept Public Leadership 
“To me that is the most int 


ing statistic 1 have seen about 


American Bar Association in man\ 


vears. It indicates that what 

may have thought before, we 1 
realize that the lawyer \n I 
must accept public i shi 

that this House of Delegates and 


Assoc laALIO! 


American Bar 
} 


hor the lawvers of An rl 

Io do that effectively and eff 
ciently, and really to ! pres nt 
lawvers, we have to tie in, as this 
House ties in, with the lawyers i 
several states. 

“Coming up through 1 ranks 


ol the local and state bar associati 
perhaps I feel a little more ke 
the necessity of tying in with the 
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l¢ 


back home At 


ve some 


rate, I expect to 
to that SIX! 
Associa 


the activities of the 


emphasis 
I 


point in the objects ot oul 
tion, to correlate 


bar associations in the several states 


Steps for Closer Tie-in 
with State Bar Organizations 


Specilically, Ibnin ul Last ) 


I 
eks I have written to the presid nts 
the forty 
asked tnem 
for suggestions; I have asked them for 
asked them 

What 


Stale 


of the bar lations in 


assé 


I 


ine jurisdictions. I have 


! 1 ' 
eip I have sometn 


re definite 


ILle¢ § ao 


comn 
that match ar 
ymmittees of the Bar As 

And ‘Tf you hav com 
like our Cc 


the names of 


yu have in youn 


American 


SO 


ciation 


mittees ymmiuttees, pleas 


| 
men who ar 


} 


cnairmen Ol committees, who 


work of 


those 
ire actively engaged in the 


the protession in your state. 


[hirty-one have answered. Pet 
haps other answers will be on my 


desk when I return home. The mes 


which I get from the presidents 


Saft 5 


thirty-one bar associations 


effect—like 


tioned a moment ago 


of those 


is to the your vote 
that ‘we il 


17 
f 


» follow the 1 idership of the Amei 


an Bar Association, and we 


will be 
lelighted to have our men repre 
sented on committees of the Ameri 
in Bar Association. We want you 
to take the lead, and we will work in 


Proposal as to the 
Size of Association Committees 


And so, gentlemen, I 


ractical proposition Ihe Presid 
I I 
of this Association is authorized to 
ippoint committees. We have foun 
en Sections and thirty-eight Con 
mittees. The President has nothin 
] with tha & ned } f 
» GO with l ctlons and ali Ol 
ieir related MMIttees H does 
ry? +} _ m1} Sf eho thir 
ippoint the members of the thi 


eight committees—some of 


restrictions as to the membership on 
he committees, some without re- 
strictions. The committees vary in 
size. They average five or seven mem 


ins that the Presi 


dent of this Association can appo 
tbout two hundred lawvers i 


United States o1 yrking cor 
11 LLEeS. 

“We have ov i [ » tho 
sand dues-paying ni S ind 
can afhliate our \ k with that of th 
states through on yme two hur 
dred appoint cl 


Advisory Committees 
Should Be Restored 


“Some ye 


we had some Advisory Committes 


and we stil » Ad 
VISOr\ Committ In thinking oul 
this prov i stion 
pos d to me D I cilatvlions 
I think it importan 1 some 
ot thos Associa \ SO! Com 
ittees, in oO tie ll 
ith the work « ssociations 
The Presid i rized to 
appoint them in about six or s nin 
Stances, specii l n é in the 
By Laws, ind B iws Sa\ 
‘and any other co Littees’—‘and 
on any other committees where the 
House of Delegat consents.’ Ob 
viously I cannot ti in work of this 
Association with tl hairn of the 
State committe ae | rty 24 States 
ind have only fis ymmiuittee mem 
bers on a definit Some 
of the states ha S ommiuttees 
many of them do rf ] \ yuld Say 
that in thea ra re will 
be twenty-five match 
our committees. | int to tie those 
active men 1n l in a place on 
active committees on Advisory 


Committees 


A Few Committees 
Should Be Enlarged 


In .addition to it, in two o1 
three instan S l ) ell | 
INK o en ) [ es DY 
not to exceed yf 1 mem 
bers his is a ad routine 
natter; but I b I rstand 
thre Import iri¢ ) Wil think 
wha l I il th the 
ACLIVILIES OF es i ssociations 
ill of them in ) Ss tied 
in with wat ork nean 
to this Associatio mean 
to the members 1} ) this Associa 
yn, what i )) influ 
nce ot s A ‘5 I woul 








Kl y CO 
» tho 
S ind 
it of tl 
two hur 
mmittees 
Restored 
i ) 
LLL te 
» Ad 
iking out 
stions 
lations 
sOm¢ 
ory Com 
i t1e ll 


ts.’ Ob 
k of this 
n of the 


States 


mem 
some 
Imittees 
ild Say 


r¢ will 


| match 


le those 


iace on 


Advisory 


mittees 
ilarged 


mem 
routine 


erstand 


think 
ith the 


lations 


Assoc la 
influ 


vould 





r 





won 


to have, if you will grant it, the 


\ority—‘your consent’ is the way 
ids in the By-laws—your consent 
reate traditional Associate and 
sory Committees for any of thi 
ding or Special Committees 
re I find on investigation that 
bar associations have a substan 
number of similar committees: 
as part of that, I should like 
hority to increas by not to ex 
| two members on any committee, 
w of the committees, in no in 
nce this authority to make any 


mittee larger than nine mem 


It is a small chanical detail 
which I am required to have you 
isent and if someone will be so 
cious aS to make that motion, I 


] 


uld appre clat 


Mr. W l Stanley, olf Kansas 
1 “that the 


wrdingly moved 
the President wi 


which he has S iggested 


respect to the 


committees, wit the advisory 


oups, be granted.” 


re qué St 


with 


President Simmons Sounds Keynote 





Ihe motion was put to a vote by 


President Henderson, and was de- 


clared to have been adopted. 


Mr. Tappan Gregory Is Inducted 
as Chairman of the House 


induction of President 


Mr. 


Illinois, was presented to the As- 


Before the 


Simmons, Tappan Gregory, ol 
sembly as the new Chairman of the 
House of Delegates. “Mr. Gregory, 
the House is most fortunate that you 
have been selected to preside over it 
two vears,” declared 


for the next 


President Henderson. “Your work 


is known. You have carried on one 
of the greatest pieces of work that 
organized lawyers will ever under 
take in their history. I refer to you 
magnificent stewardship of the war 
work of Not 


You are familiar 


this Association. only 


that thoroughly 
with all of its workings, and you 
know what it requires and what it 
needs. You will supply both of those 


wants. 


“IT can only warn you that you are 


following in the footsteps of most 
distinguished predecessors, beginning 
at the time the 
going right through the years to the 


House started and 
man who has just walked off this plat 
form. I know that this 
speaking through me, wishes you a 


Assembly, 


most successful administration § in 
presiding over the destinies of the 
House during your term of office. W« 
welcome you, Mr. Gregory.” 


The 


pressed thanks to those present in 


incoming Chairman ex 


the Assembly “for the honor you 
have conferred upon me. I am pro 
foundly grateful. I accept this high 
fice mindful of the attendant ex 
acting duties connected with it, pain 
fully conscious of my own shortcom 
ings. 

“IT know you do not expect me to 
equal the matchless record of my 
brilliant predecessors, but be assured 
to the best of my 


I shall serve you 


ability in interpreting the wishes ol 
the House and secking to help ma! 
( \pplause) 


cffective its decrees.” 





Major General Myron C. Cramer, The Judge Advocate General of the Army, Joseph W. Henderson, President 


of the American Bar Association 


and Rear Admiral Thomas | 


Gatch, The Judge Advocate General of the Navy. 


555 


October, 1944 « Vol. 30 








, n be 1] 1044 
I can’t tell vou how much we fe , 
. 1 
il we were coming back home to 
here again at a meeting of the Ai 


can Bar Association The wart 


which is atmospheric in the Ameri 
| 


can Bar has once again nt its ra 
piercing through hearts of M 
Maitland and myselt 

Ihe last time we met you was i! 


San Francisco town, that city o 


friendly people on the smiling shor 


of the Pacific, and at that time th 
President was the late Frank H gan 
that great man who had, as was said 


4 


making 


this morning, a genius for 
friends, and a great lega nind 
Frank Hogan has been gathered 
to his fathers, but se things 
left—with the American peopl 
Today you have it ( 
Joseph Henderson ird to 
him Joseph after you ha kno 
im for a few days. We had hin 


in Canada for a week and I thoug 


I was President of ( i] 
Bar Association, but when |] 
been there a coup : 2 
know who was He ne § 


lar that when 


member of the Canadian Bar Ass 


clation, the DoyS Ves ed } 
come back soon and run as Pres 
dent. Well, we would | glad to ser 
him back. We only ] IK é oO! stip 
lation and that is that has 
bring Ann with him 

Times have changed 
thev. since 1939. sin those ] ¢ 
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b) RL 


Maitland. K. ( 


kindly summer days on San Fran thos poor old Ire il 1c} 
cisco Bay? Oh, I remember that well been in soci ! irs—the 
now; that was before the war. Thos had their lipstick Dh wel 
vere sort of easy days. Now when painted up a bi those sis 
look back some things were the ter ships tha ) ) l 
same. I think you had an election their nos«¢ I i by 
yming on All the Republicans | they marched out a lik 
» worry about was the New Deal TFugboat Anni » fight th 


] ) | 


Hattie tor treec 


Now wW i l I Salm 


nd all the Democrats had to won 


about was the Republicans 


Now I hav he ard that you ha kind of war as KI lays gol 
inother election. I don’t know mut by. I hea \ [ct sa 
ibout it, but I have heard that this something ) ) 
Presidential lection will v0 down C1OSE i )i 
I history as sort of the battle of orld now. Wa i 

ies.” something It il 

Don’t think that I am kil Oo al he field ind fo ) ¢ 
part in your campaign, but so ind some count mut 
ellow told me that every candidat i@ sea and \ ana 
over sixty was having his face lifted then you decided 
so he would look younger, and eve) Last yea ol 

indidate under forty was gro l i paper In a Cl b Lo la 
hiskers so h yuld look oldet called Kelowna I R. P. Mae 

You know, there is only one so Lean, ol K ( in 
ition. You had better nominat i we sent ln ) I I WI 
redheaded man lik Joe Henderso to see whal ) 
because the look yvoungel than tl came back o Victor 
iré and they ict older (nan Loan Calm] i119 n n 
ook yack ) ) 

()i course your svstem 1S a ll “a i\ 5 » Into 
lift ren than ours You Const DOmMmD Sl i 1d urs 
ion fixes r late of our election 1 f i\ no in 
The dates of o lections a fi I ] i S SS 
»V the Go rnment—sometl S ] t lid a i 

ns out i i 0o i ) tch 

Then |] I back agall » San e debrielit yr the 
Francisco Bay in 1942 and I st word of id | 
Sa men and women, wat rh ve seen then I 
narchit irching in d S ) ind quick ick 
iperty I stood on the shores and yoard was Ip iting 
I looked out » the sea ind | las tra ) th 

yNvoeY going out from San Francisco tation. 

des vel two or thre )? ul “i i\ ( it 

ighters, and maybe anotl he mauled 

yyver and then some more frei lind, the f 

s and then battleship, so yurned ) 


















ind fire can 


ind mind. 


I have seen wo n and children 
n on tl ) London 
I il Ll g then 
s burn or d ynt latin 
) } rh SI bomb 
yught. I ha n men lying 
5 s of I yn, their lives 
lenly ended illing of a 
ib ym t yonlit sk 
I mod and I can 
I i t wal vil 
ith this robo hat has just 
| o tonig I am going to 
ibo pea | yoing to ilk 
t freedom 
You s ea pli ho b 
in freedom. You could not hea 
it magni ldress of your 
sident . nd that 
oing to be an epic in the library 
American B Association in 
irs to come—1 ut knowing as I 
10w that we believe in freedom of 
nice. freedom of portunity, that 
dom that mad his continent 


it and gave you rvthing you 


ive, that freedom that made our 
mpire great; t reedom the love 
“. i | ns ! tory tl if 1S 
ying in this 


We lawvers must be on guard to 
1intain it and we must be ever on 
ir guard to defend it. And when 
it peace comes nd I think it is 
ming pretty soon, now—we must 
n our minds to ] ind we must 


member that not an aca 


f 


lemic thing: it must be real and it 
must be practical If it is to be last 
it must have behind it something 
re than pious hopes, something 
ore than that 1 s alone can mak 
he world b l 
Peace-loving nations have agreed 
ww that hi ind organiza 
ion and wer must b 
vailable to maintain peace in the 
future nd that this fs just as neces 
Sal as a nig in ol r police 
man, in the t which at times 
seems pe i i I he ill seems 
to be well 
You kno houg ibout 
that after tl r and the wai 
eto hat. and major war we 
ha ( had tn ire aSk 


ing as they have never, never asked 
before: Are the warnings of the past 
to be once again disregarded and 
forgotten? 

You know, experience is a great 
teacher, and the greatest of wisdom 
comes from experience. We lawyers 
must march with that vast body of 
men and women who seek once and 
for all the 


peace. It is not enough for 


formula for a_ lasting 


Is at oul 


innual meetings t6 proclaim this de 
fense of civil rights and defense of 
liberty, and our opposition to undue 
interference with personal rights. We 
have got to look beyond that, got to 
look beyond our library; we have 
got to look beyond our courthouse, 


because we are supposed to be lead- 
ers among the people. 

The lawyer who understands 
freedom and all that freedom means 
must feel a natural impulse to cry 


out for world freedom. He must 
understand what Sir Wilfred Green 
understood when he proclaimed the 
right of all nations, small and great, 
to live their lives and adopt their 
institutions in freedom without the 
need of fear or ill treatment from 
any other nation. 

Men and women, that is really 
what this war is about. That is the 
reason why the United Nations to- 
day are reenacting the story of the 
Good Samaritan. 

Throughout Canada—and we 
have had five years of it now—and 
throughout your own country, too, 
there are homes where the circle has 
been broken, where there is an 
empty chair and a feeling perhaps 
that hope has been abandoned. In 
those homes there are a thousand 
“ifs” to conjure with. 

I wish I had the power tonight 
to say something that would really 
help those people who have lost their 
boys in this war, but you know re- 
flection is a great thing, and in think 
ing about it I have come to the con 
clusion that reflection tells me that 
out of this tragic loss there is hope 
ind there is comfort. 

\lwavs remember this, that life 
it the best is an uncertainty. You see, 
it is not the years that one puts into 


his life that counts; it is the life that 


Nol for Today Alone 


he puts into his years. There is a 
long life span and then there is a 
short life span, and some may ac 
complish in a very short time great 
things indeed, and sometimes they 
accomplish more than those who live 
out the fullness of their years. 

I want to say this today that if 
those boys who die in this war die for 
a victory out of which will come a 
lasting peace, their death will have 
contributed to something as glorious 
as anything that history has ever re 
corded. That would be the answer 
That would be the reward, because 
in that short span of life they will 
have done so much even for genera 
tions yet unborn, and it can be that 
way. It can be that way if we have a 
lasting peace. 

I am one of those who believe 
that we can look forward to lasting 
peace with a hope such as the world 
never had before. Why do I say it? 
First, another war has been added 
to history, and the old story of suf 
fering and loss and destruction has 
been told again. Once again civilized 
and understanding people have 
learned that you cannot overcome a 
danger by running away from it. In 
these days when the world is so close 
together there can be no such thing 
as physical isolation in this world. 
There always has been the desire 
on the part of right-thinking men 
for peace, but heretofore the wish 
has been stronger than the will. 

For three hundred years every 
major-war peace treaty has purported 
to aim at a lasting peace, and then 
trusting nations have trusted, and 
while they trusted pacifists became 
vocal giants and statesmen became 
magnificently indifferent. Woodrow 
Wilson and others had a vision after 
the last war. That was a great vision; 
that was a dream, the dream of the 
League of Nations. If that had come 
true, maybe we would not have had 
this war. 

There may be opinions as to the 
best method. I am not discussing 
that tonight, but I know that no 
method will succeed unless the people 
believe in it, and unless the people 
work for it. If they do that and they 
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Medal jor ‘Ci ONSPICUOUs Service” 









wen Congressman Summners 





HONORABLE HATTON W. SUMNERS 


The American Ba \ssociation’s 
Ot Medal lol CONnSpICcuoUsS SeCTVICE 
to the cause of American jurispru 
dence” has been awarded to _ the 


Hatton W 


Dallas, Texas, the 


Honorable Sumners of 
Chairman of the 
Committee on the Judiciary in the 
National House of Repres« ntatives 


Medal took 
Annual 


The presentation of the 


place at the Association's 


558 


Dinner, in Chicago, on September 


13, where the members of the large 


} 


audience attested with prolonged 


applause their appreciation of the 
appropriateness of the Award and 
and affection for 


their admiration 


the jurist whose public services in 
the legislative branch of government 
long have been outstanding. 

At the 


opening of the dinner, 


President Joseph W. Henderson in 


troduced Ex-Judge William L. Ran 
som, of New York, a former Presi 
dent, “‘to perform a very pleasant 


task in behalf of the Association.” 
Distinguished Recipients 


of the Association's Medal 


‘Mine is a most agreeable privilege 
said Judge Ransom, “to speak for a 
few moments in behalf of the Asso 
ciation and all of you 

“The award of the American Bai 
Association Medal was established in 
1928. By the terms of the 


tion, the Medal is to be 


resolu 
given each 
yeal 


Bar in the United 
who shall have 


‘to a member of the 
States rendered con 


spicuous service to the cause of 


(American jurisprudence 
“The 


truly of the great, 


rostel ol that award is 
in our profe ssion 


and our country 


Samuel Williston 

Flihu Root 

Oliver Wendell Holmes, Jr 
George W. Wickersham 
John H. Wigmore 

Herbert Harley 

Edgar B. Tolman 

Roscoe Pound 
George Wharton Pepper 
Charles Evans Hughes 
John J 

“These 


jurists, teachers of the law 


Parker 


men have been great 


Statesmen 


in our internal affairs and in the in 


ternational sphere, practising law- 


vers of the first rank, tireless workers 


in the many tasks of the organized 


Bar, leaders in improving the ad- 
ministration of justice under law— 


great public servants all, ornaments 
of our profession. We are happy that 


four of them are here in this room 











Ce 


lerson in 
1 L. Ran 
ier Presi 


pleasant 


ition.” 


ecipients 
s Medal 


rivilege 
ak for a 
the Asso 


ican Bai 
lished in 
e resolu 


ven each 


1e United 
ré¢ d con 


cause ol 


ward is 


ofession 


1 great 
itesmen 
the in 
ig law- 
workers 
ganized 
the ad- 
r law 

laments 
py that 


5 room 








Award for the First Time 
to a Lawyer-Legislator 


lf onight we are p | to add to this 


first time the 


fa lawver se CONSPicuous 
to American jurisprudence 

en in the legislative branch of 
Government halls of the 
ress iz yp Oo make 
Oo vou al i t! Associa 


s Medal for 1944 
Judge Hatton W 


of Texas (pi 


is being be 


ed on Sum 


ynged applause 


[his mat significant of a 


rked trend of our times—that 


creat issu constitutional 


rnment are not now chiefly in 


ourts but are in the Congress 


! in the forum of public opinion 


there is any reason why I have 
n chosen as spokesman for this 
ird, I suppose it is because of the 
inv times I ha een privileged, 
luring many vears, to work with 
yu, Judge Sumners, as to measures 
id matters in which this Associa 
nN was interested, in behalf of the 
uublic and our profession That has 
een a most 19 Te? experience 
Sometimes you thought we. were 
ht, and sometimes you thought 
were wrong, and sometimes you 
1 that what sought could not 
done But always you gave us a 
fair hearing and a_- considered 
iendly judgment No representa 
e of this Association ever received 
Ss from you, on any mission 
Judge Sumners’ 
Services Are Cited 
If I were to ] his award in the 
ynventional fo f citation for 
in academic honor,” declared Judge 


a" 


saving: 


Ransom, present you, 
Judge Sumners, b‘ 
Member of 


the National Congress for more than 


HaATron W. SUMNERS 


thirtv-one vears: Chairman of the 


Committ ym the 


twelve vears: a 


creat Judiciary 
during more th 
lawyer! 


law-making and 


devoted public servant; a 


learned in the art 
wise in the ways of making legisla 
staunch defender 


tion come to pass 


— the Constitution of his country 


Medal for ‘‘C onspicuous Seri 


and of government within and ac 
cording to the Constitution; constant 
champion of independent and com 


petent and judges and 


courts; equally the implacable foe of 


impartial 


corruption or misconduct in judicial 
office; advocate always of improve- 
ments in the administration of jus- 
tice; stalwart friend of the rights of 
states, of local self-government, of 
free men and free enterprise; cout 
ageous leader in all efforts to pre 
serve constitutional government and 
resist the inroads of arbitrary power 
in the hands of governmental or pri- 
vate groups. 

“On this Medal, from its found 
ing, has been cast the words: 

‘To the end that it shall be a gov 
ernment of laws and not of men.’ 
Such a Medal goes as of right to you, 
Judge 


5 


Sumners, because you have 
labored hard and long to keep this 
truly ‘a government of laws and not 


of men.’ 


Admiration and Affection 
for Judge Sumners Are Attested 


gut we do not merely recognize 
tonight your conspicuous services to 
the cause nearest our hearts’, said 
Judge Ransom, “nor are we content 
admiration 
This 


iward is token also of our deep af- 


to tell vou only of ow 


or vour work and for you. 


fection for you. Hatton, we love 


you as a friend; we are happiest 


when you are in our meetings as 
you are in our hearts. To you I apply 
the words of welcome always, which 
Phomas Osborne Davis put in the 


mouth of one of the legendary kings: 


Come in the evening, or come in the 
morning; 

Come when you're looked for, or come 
without warning 

Whenever vou come, there’s no other 
before you; 

The more often you come, the more 


we'll adore you.’ ” 


Judge Sumners 
Responds with Deep Feeling 


The Association’s spokesman then 


summoned Judge Sumners to the 


center of the dais, and gave him 


ice’ Given Congressman Sumners 


Medal for 1944. 
amid the applause of the whole as 


the Association’s 


semblage, which had risen to its 
feet. Judge Sumners was deeply 
touched by the award and the dem- 
onstration in his honor, and re- 


sponded briefly but earnestly as 
follows: 

“There is no way in which I 
could properly express my gratitudc 
for the great compliment which this 
ereat body has bestowed, but I am 
thankful because this testimonial of 
your confidence helps me in doing 
my humble job in accomplishing the 
greatest thing which at this moment 
challenges the lawyers of this coun 
try and the people of this country, 
and that is, the preservation in 
America of free government. There 
is nothing more that can be said 
than that. 

“Each of us has his own litth 
job to do. When we look at the pi 
ture of the world tonight, when we 
see the sacrifice that our men are 
making on the battlefields of the 
world, we should realize the fact 
that in America we are challenged to 
attempt to do that which we know is 
a difficult thing, have for them when 
they return a government worthy of 
their sacrifice. There is not a man 
or a woman in this audience tonight 
who can be certain that he can leave 
or she can leave to his or her chil 
dren the heritage of living under a 
free government. 


The Greatest of Challenges 
to Our Lawyers Today 


“It is a wonderful thing, it is a 
fascinating thing to me, to see the 


Bar. of 
lenge, the challenge of the ages, in 


America meeting this chal 


the greatest tests that have come in 
the history of Anglo-Saxon govern 
ments. When as a people we have 
wandered away, say what you please, 
it has been the lawvers who have 
aroused the people and led us back 
to the discharge of neglected duty. 
In so far as I know the history of 
Anglo-Saxon government, no such 
challenge in the history of Anglo 
Saxon governments has come to the 

Continued on page 574 
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by Honorable Manley O. Hudsor 


DGE 
lwo world wars within i single 
veneration have brought to us a 


staggering challengs oul 


De Spite 


ative seclusion in the nineteenth 
ntul we were drawn into a phas 
the Napoleonic Wars In the 
entieth century, our remoteness 
ym wars in other continents has 
1 ippeared Iwo oceans have ceased 
o serve as the bastions of our coasts 
ind even the plains have become e 


possibility ot invasi Tl 


Our great national power does not 


ssure us of adequate protection, and 
e find ourselves compelled to en 


search 


cage anew in a for national 
security. If it was a gross exaggera 
ion for us to be told two decades 


another world war woul 


bring the end of civilization, it is no 
distortion for us to sav today tli 


prospect of recurring world wars 
I 


intervals of twenty-five years 1s 
| wl iT h none tus WO ild willin 

bequ« ith to succeeding genera 
tions Escape from that prospect has 
) ye the creat preoccupation ol 
yur time 

| » find that escape € al Ca d 
upon to chart a course for the fu 
With other peoples of the world 


choose between DOLICIES 
I 


ich would imprison mankind 
insecuril I militarism and 
DOLICIES whi yuld mobilize I l 
1an_ intelligenc ind ingenuity in 
in ffort to k Pp men ind to 
safeouard'§ thei const! I I 
deavol 
Our problem is not merely a 
utter of determining what a tired 
und impoverished world will plan 


for the next ten year 


ave in mind the cl 


OF THE PERMANENT COURT F INTERNATIONAL JUST 


and the 


rorces hich may De 
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We can be mo ynfident of the 


efhicacy ol ha \ O do i 
we apprecl X ) l 
which w shal Stri\ We do not 
start with a blank Ch world 
as not made Whether 
V¢ like if | n pose 
its limitations, an in D ild only 
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If we shall no vhat 
ts lessons ar¢ I igTe¢ 
that ignorance must 
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is a sign of p hinking 
And if not mad 
vesterday, neith t stand still 
omorro l to ordain 
vhat the futu No genera 
tion can bind iccessors in a 
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nd our children and our grand- 


ildren in the solutions which they 


1 


ll seek for the world’s problems 
nty-five to filty years hence, we 
1 hope that with wisdom and with 
lrage we may succeed in shaping 
ncies and methods and procedures 
hich can be handed on to serve 


ir time as well as our own. 


* * 


Nations 


“laying the 


The United have set 
mselves the task of 
ses Of a just and enduring world 
ice securing ( under law to 
nations.” Our principal spokes 


n have called “reestablish 


ent of lau order’ in a 
listressed and 1 distracted world 
[hese are goals to which our legal 
rofession can devote itself whole 


eartedly, and they are not likely 
» be attained, along sound lines at 
ny rate, without our aid. 

In its continuous development 
ver a period of more than thre 
undred years, our system of inte) 


national law has shown a remark 


] 


ible toughness and vitality. It was 


1ot destroved by the Thirty Years’ 
War in the seventeenth century, it 
ived out the strain of the Na 
wleonic Wars, it came through the 

World War of 1914. We may be 
ynfident that it will survive this 
ir. 


Yet despite its toughness, despit 
he enormous progress which it has 
made during the’ past fifty vears, ou 
system of international law has re 
mained lamentably weak. It has not 
brought security, and it has not kept 
the peace If esi ipe 1s to be found 
from recurring world wars, we can 
not content ourselves with the re 


establishment international law 


is it has existed in the past. We shall 
need what SEC tary Hull has de 
scribed as “tl revitalizing and 


strengthening of international law.” 

Seventy-thre nations existed in 
the pre-war wo 1. We must assume 
that most of them will continue to 
exist in the post-war world. Each of 
them is proud of its own culture 
each is guardful of its own traditions 


each desires to pursue its own way 


of life. Yet all of them exist in a 


struggling 


RP ; . 
shrinking world, all are 
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with the advances of modern tech- 
nology, all are caught in the mael- 
strom of twentieth-century civiliza- 
tion. No people is able, indeed none 
is willing to live completely aloof 
from other peoples. 

These nations, or States, do not 
form and they do not wish to form 
a single world State. Yet none of 
them can secede from the one world 
in which we live. As that world is 
shaping they must act together in 
many fields, and their continuous 
common action calls for permanent 
international organization. This 
began to be appreciated almost a 
hundred years ago, when a proposal 
Post- 


master-General which led, after more 


was made by an American 


than twenty years of discussion, to 
the successful league of nations which 


we now call the Universal Postal 


Union. In the intervening years, 
numerous other permanent inter- 
national organizations have been 


formed, and immediately before the 
present war the United States was 
participating in several scores of o1 
ganizations, not for any altruistic 
reason but for the protection of 
\merican interests which could not 
be effectively advanced in any other 
way. Yet the world came down to 
the fateful year of 1939 without any 
general organization adequate to 
protect the prime interest in security 
which all peoples have in common. 
It is chiefly for this reason that in- 
ternational law has remained so 
feeble. 

Inevitably, therefore, our quest 
for a viable legal order in the world 
of States leads us into this central 
problem of organizing the Commu 
nity of States within which the Inter 
national Law of the Future is to find 
its application. The necessity of or- 
ganization now stands out with strik- 
ing clarity to our own as well as to 
many other peoples, and the success 
of effort directed to this end has be- 
come the touchstone of permanent 
eain from our winning the war. 

* * > 

I think we may congratulate our 
selves that so much progress has been 
made in this matter during the past 


twelve months. In September a year 


ago, a fruitful initiative was taken 
by the Republican Council which 
met at Mackinac Island. In October, 
our Secretary of State made definite 
proposals in line with that initiative 
to the Conference at Moscow, and 
they led to the recognition by the 
four principal States of the necessity 
for “a general international organi 
zation . . . for the maintenance of 
international peace and security.” In 
November, the terms of the Moscow 
Declaration were repeated in a res 
olution which was adopted by our 
Senate without any partisan division 
and by an almost unanimous vote. 
Since that time the leaders of both 
the Democratic and the Republican 
parties have kept the problem before 
the country as one of a national in 
terest which transcends any sectional 
and any partisan division. Foregoing 
any desire for credit, showing a dis- 
position to consult with people of 
various minds and to receive sugges 
tions from any quarter, aided by the 
willing cooperation of leaders of the 
opposing party, Judge Cordell Hull 
has laid a basis for national unity 
which few of us would have thought 
to be possible one year ago. It is an 
achievement in statecraft which bids 
fair to rank with any in the annals 
of our national history. 

Today the problem is in the hands 
of the international conferences at 
Dumbarton Oaks. Those conferences 
have been preceded by many months 
of preparation in the Department of 
State. Men of many minds have taken 
part in that preparation, and the 
results of it are now being presented 
to other Governments by a represent- 
As the 


conferences themselves are confined 


ative American delegation. 


to but preliminary exchanges of 
views, there is every guarantee that 
before the stage of commitment is 
reached our public will have ample 
opportunity to ponder, to appraise, 
and if necessary to criticize what may 
emerge from them. 

The very object of such a prelimi 
nary exchange of views is to avoid 
commitments which would be pre- 
mature from the point of view of our 
own or of other peoples. Some time 


may therefore have to elapse before 
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Lhe International l.aw of the fl Me 


iMnouncement can mad ) i aALLCY Ol Lact Or aS a Matter Ol law. 
results. For my pa ind I su | \s a matter ol Lact, though Slales 
that many ol you wi share n have sometimes succeeded in | 
ing—Il am not disposed to anticipa ing their will on less powertul Stat 
that event. With the informa they are bound to hav gard lo 
ilready supplied to is concer! t interests and desires of other ] yp i 
the tenor ot the negotiations, ] k In the modern world, few States 
most OL US WIll await t con immune trom the necessity olf con 
iMnouncement with a strong 1ncil idering the iclLions OL Olhers even 
tion to find the ntatly proposa n the tormulation ol some ol 

iS SaliSlaclory as i! Vilik -Ca led domest polc 5, and 
meet with yeneral a plan yur sorrow we have learned that 

Meanwhile, it seems essential that people which desires to continue its 

should seek to preserve t peacelul pursuits may be drawn into 
which offers such ippy ig } world wars originating in quarrels in 
effective American participation in a ich it has taken no pa 
veneral Internationa yrganiZza \s a matter ol law, the sovereignt 
Chat unity can be dissipa f each State is subject to the inte! 
we should not ignore t possi national law which regulates 
scepticism obtains evel in lgt?ons OL States inte S¢ hat 
quarters, and to so! xtent 1ts Long been a basi postulate OL O 
fluence may not b inwholeson international law, and throughou 
Ihe difficulties will probably aris yur national history—especially so in 
not so much from avowed opposition the present war—the policy of the 
is from apprehensions of fanci Government of the United States has 
dangers. Let me refer to two such ap been directed to its vindication as 
prehensions whic! n such. Without such a postulate, th 
voiced hole foundation of an internationa 

° ’ il orde1 would crumb] 

First of all there is a vague Iss In a less objectionable sense of the 
concerning sovereigni On th ) erm soveretgnt may be employe 
hand, a relatively small number o to refer to that freedom of actio1 
peopl clamor for the surrender o vi ich a Stat enjoys within th 11n 
national sovereignty to an intern tations of international law. What 
tional authority. On the other hand those limitations are depends at an 
a somewhat larger number of peop! iven time upon the content ol 
seem to be hesitant to support even ternational law. As that content 1 
modest proposals LO international not static, a States participation In 
organization for fear of a loss of na shaping 1t may be described as its ex 
tional sovereignty. I submit that fo rcise of a prerogative Of sovereignty 
our present purposes Do ot thes Perhaps I may appropriate ly rete! 
approaches are beside the point to a significant utterance of the P 

Words can do strange tricks with manent Court of International | 
thinking, and soveretg? is Ol ice which in several cases has 
those words which Humpty Dumpty confronted with contentions based on 
might have explained to Alice as onceptions of State sovereigt 
meaning “just what I choose it 1 When it was asked to say that a Sta 
mean I id diminished its sovereienty Dy 

In some quarters ind tl il to particulai treatv, the Court replied 
be found on both sides of 1 fer that it declined “to see in the con 
it seems to be assumed that to b clusion of any treaty by which a 
sovereign a State must be free to d State undertakes to perform or 1 
what it pleases, when it pleases, and frain from performing a particular 
in any part of the world which it n ict an abandonment of its sovereign 


select. In that sense of the tern ty.’ Though the treaty might pla 


neither the United States nor ar a restriction upon the exercise of 


other State existing in the world to the sovereign rights of a State, in the 
day has ever been sovereign, either as__ sense that it requires them t ex 
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est that none of these ques 
ms presents a serious obstacle to 
adoption of a course which will 
e our national interest. To con 
ide that the treaty-making powe1 
thus limited would mean the un 
ing of the great constructive work 
John Marshall during his thirty- 
ir years as the Chief Justice of the 
nited States. It would fly in the 

of the fact that no provision in 
y of the hundreds of treaties which 
have concluded during one hun 
d and fifty years has ever been 
ithoritatively pronounced to be 
yond the constitutional power of 
federal Government. Historical 
we have dev lop d three methods 
exercising the  treaty-making 
ywer—by agreements consented to 
the Senate, by agreements author 
ed by the Congress, and by ex 
cutive agreements—and a_ choice 
vetween these methods is usually to 
ve governed by political considera 
constitutional 


ions rather than by 


imitations. Over our history, also, 
neither constitutional nor interna 


tional concerning the 


regulations 
declaration of war have prevented 
the use of our armed forces abroad 
for the protection of our interests 
\s it has guided our national life, 
the Constitution has served us not as 
1 restricting vice but as a great en 
ibling instrument, and I think many 
of us share the view of one of its 
iblest interpreters! that “the ap 
propriate agencies of the national 
Government are free to decide on 
interest, sub 


erounds of national 


stantially unfettered by constitu- 
tional limitatigns of any kind,” the 
question of oul role in an organized 
Community of States. 

If our present national unity can 
be preserved, if it does not fall prey 
to divisions between parties, I think 
we can entertain high hopes that sub- 
stantial progress in international o1 
ganization can be made in our time. 
After our experience of twenty-five 
years ago, perhaps we may usefully 
remind ourselves that no one nation 
may be able to get all it wants in 
international negotiations, even if its 
people are unanimous in the desire. 
It is too much to expect that every 


group in every country will be com- 
pletely satisfied with every detail of 
any plan of organization which may 
be adopted. Of necessity, the agree 
ment of many nations will require 
that account be taken of approaches 
which the peoples of various coun 
tries can make only from their difler- 
ing angles. 

The general judgment which 
Americans will be called upon to take 
will have to be based upon a dis- 
criminating scale of values, and high 
in that scale must weigh the over- 
powering necessity of agreement 
upon some plan to be launched in 
our time and to be handed on to a 
succeeding generation. The course of 
recent history would seem to have 
made it clear, and I believe we may 
lay it down, that there will be no 
general international organization in 
the near future unless the people ol 
the United States are willing to take 
part in it in a measure Commensu 
rate with our power and prestige. 
Once we have taken a decision to that 
effect a host of issues which we have 
debated during this quarter of a cen- 
tury will cease to plague us and will 
We shall not ar- 
rive at any perfect solution, but we 


vanish overnight. 


may console ourselves that what we 
do will not rest immutable through 
all the ages and that men as inspired 
as we, as possessed of wisdom and of 
virtue, will succeed us on the stage 
of world affairs. 

If the establishment of a general 
international organization is an es- 
sential condition of the revitalization 
of international law, it is merely a 
beginning of the effort which we may 
direct to that end. It will lay a solid 
foundation for what we may under- 
take to do, but the organization itself 
will need a basis more enduring than 
shifting political combinations be- 
tween a few powerful States—that 
basis must be derived from a uni- 
versal legal order. Hence no plan of 
organization will exhaust the pos- 
sibilities of the present opportunity 
of our profession. 

Perhaps it is not too much for us 
to hope that such a constructive step 
will be accompanied by an authorita- 
tive declaration of principles to guide 
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our endeavors and to chart the cours« 
along which international law may 
be developed during the second halt 
of this century. Such declarations 
have frequently been made in times 
gone by. If the travail of our tim 
has produced a will to push out 
along new lines, great political lead 
ers now have an opportunity to give 
fresh impetus to effort to establish a 
more effective legal order. Yet it is 
unlikely that they will move very [ar 
in this direction unless our profes 
sion can give them both guidance 
and support. 
What then are the lines along 


which we should wish to see d¢ 
veloped the International Law of th 
Future? I suggest that they have 
been blocked out by our experience 
during the past twenty-five years. 
Three objectives have been before us 
during this period, and with respect 
to each of them some progress has 
been achieved: (1) the proscription 
of the use of force for the service of 
national ambitions; (2) the improve 
ment of pacific means for the settl 
ment of international disputes; and 
(3) the extension of existing law by 
a process of international legislation. 
If I may refer briefly to what has 
been achieved in each of these fields, 
I shall permit myself to offer some 
suggestions as to what we may now 
have it in mind to accomplish. 

1. For centuries, international law 
did not grapple with the use of force 
in inter-State relations. An outbreak 
of war was viewed merely as a fact 
which produced a shift from a law 
of peace to a law of war. Some jurists 
sought to distinguish in general terms 
between just and unjust wars, but 
the distinction imposed little re 
straint on governments. If for rea 
sons satisfactory to itself a State 
declared war against another State, o1 
if it resorted to a use of force without 
a declaration of war, the action was 
deemed to concern only the States 
involved. It was neither legal nor 
illegal. It was Other 
States were classified as neutrals, but 

Continued on page 590 


extra-legal. 


1. Edward S. Corwin, The Constitution 
and World Organization. (1944), p. 30. 
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inces ; Je to go much beyond the considered recommendations 
[he Association Takes Advanced Ground 8 Lalla Acrsge testes . 
lr) of the representative Special Committee which had 
art of been following the subject closely since last February. 
h few votes dissent after a notable debate, the a pe tthe 
ac Some of those who favored still more definitive action 
} © 
ise Of Delegates on September 11 and 12 moved : ‘ : , 
; a were at first impatient with the suggestion that although 
n advanced position, in its advocacy of the organ- je : = ie 
vol American public opinion has moved a long way toward 
yn of the Nations for security and in making specific : : . ; 
C., wl ee unity meanwhile, it has not yet crystallized on all 
recommendations for an international judiciary to ‘ 5 Ri . , 
rrin details of the desirable structure, which still constitute 
stitute adjudication for aggression as the means of cals 
Norman , ae rl puzzling problems for the men of good will in confer- 
ing yusticiabDle lisputes Detween ations. 1rougn oe 
- ence at Dumbarton Oaks. These members of the House 
forthright action of the House of Delegates, the ee ie nat 
; urged that the Association should “lead” and present 
ciation decla ad S VIEWS as to both the basic prin a = e a" 
now a complete “blueprint” of what the United States 
s and the main outlines of the desirable interna- ; “ : 
0} and its Allies should try to build and do. 
il organizatio} [he Resolutions adopted by the ; : eae 
spok é ‘ On the final votes, however, the large majority in 
: yuse, Upon this most vital issue before the recent a % 
So : : “ie the House accepted the view that the recommended 
ne nual Meeting, are published elsewhere in this issue. ; p : 
til h , te s Resolutions went about as far as was advisable at this 
[he Hous ot Delegates voted no “blank check” or . ° 
ipt : time, and that the House would have full opportunity 
lvance approval for an int rnational security organ- . : : c , 
: to speak and act later, at its mid-winter meeting, on 
ition in what form the pending proposals may ' : : “e 
further details which at present might be divisive and 
; ntually tak On the contrary, the House stated : : . : am 
nn disruptive of the non-partisan unity. The House voted 
; specifica the « 1ents which it believed to be Y 2 
\ aes 7m to adopt an amendment offered by Mr. Campbell, of 
sential to an a ptable plan at this time, and re- EGE ~ ii, : : = 
yna ; : Virginia, from the floor, to continue the Special Com 
ved for its later consideration some controversial ; : f 
; é mittee and to instruct it to study and report to the 
d possibly divisive aspects on which the whole per- rR , oa ig . 
: FG. House “plans for effectively suppressing acts likely to 
tive has not ' been made cleat The Association : ; : 
\s lead to breaches of the international peace and for the 
se “to put and keep its emphasis on unity of sup ; : 
5 7 Tee: preventing of acts of national aggression, trespass, o1 
wt for the accor ishment of the objective stated in ; ; , , 
vania R violations of international agreements, as well as to 
S LeCsolutions . . 
rh ' execute the orders of any general international organi 
Manifest bot n 1 Resolutions adopted and in : ae ; 
lress LA zation and to enforce the decisions of the international 
debate was the pre-disposition of experienced Amel! - ” — , . . 
| ul ot on, 4 ies. judiciary.” In addition to this forthright action for 
in laywers to k well in mind the demarcations be : ii: 
his ‘mini definiteness in plans—an amendment accepted but not 
een licial, legislative and executiy or adminis- vos . : . 
His 7” ee re ' a, initiated by the Special Committee—the House adopted 
Bless ive action proposed international organiza also the resolutions of its Section of International Law, 
. holehs 1 empl is was place adj ici ; ° . , . . 
| in ion. Who | emphasis was placed on adjudica recommending a detailed form of organization for the 
on and th tion of an international judiciary international judiciary. The animating spirit of the 
ny idequate to cope with controversies which might be House was that expressed by Elihu Root during darker 
Val rovocallve \ iny legislative acts, by the “repre days of World War I: “The representatives of the 
lication ntative Ass or otherwise, the House was ex \merican Bar should speak regarding their attitude 
licit in declarit it the powers of the international toward this conflict with no uncertain sound—should 
ition ganization “‘s be subject to the limitation that speak as men who have all their lives been standing 
\. Sim iny legislation by it shall not be binding upon a mem- for justice and maintaining law and liberty.” 
Oj ver Nation ul h legislation has been referred to In the background of the deliberations of the House 
£ 
t his such Nation and it has agreed to be bound thereby.” was keen realization that the organization of the Na- 
ot the \lthough this | le of referendum as to legislation tions for security and law presents two issues, which 
licago nay be deemed to be implicit in international law, the have to be faced and overcome concurrently. ‘The first 
thei \ssociaton ireful to implement by this specific is the question as to whether or not there shall be 
me declaration its position to “the creation of any man- created any such structure at all. The second has to 
all ner of super-government or super-state.” do with the ways and means of making it adequate and 
inal On the other hand, as to the scope of administrative effective. The efforts to arouse and unify American 
n tion to prev icts of aggression and maintain peace, public opinion in behalf of the early establishment of 
in) the Hous S plicit in its advocacy of adequate an organization for international security against the 
ion powers for 1 ternational organization, including recurrence of wars may fail unless that public opinion 
be the powel vit use of force wherever necessary, is also alert, open-minded, militant, and united, in be 
lifficult to maintain o prevent aggression or acts of war half of the development of practicable plans which 
the by any Natio 1 enforce the decisons of the inter- will be backed with the will of the Nations and the 
doing national judiciary enlightened support of their peoples. Early division 
and Many members of the House, perhaps a majority, on details might well be fatal. Reasonable solutions 
plainly wished the September action of the Association may be found, by men of good will, for problems which 
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keditorials 


might create schisms if pressed prematurely 


I 


[he central problem at 
World 


Council of the new organization the power and autho 


This may be illustrated: 


Dumbarton Oaks has been that of giving to the 
ity to act and to act in time, with the use of force 


where necessary, and at the same time to preserve lor 
the United States and other Nations their controls ove 


their own armed forces and their constitutional” pro 


esses of decision. The availability of armed forces sul 
Hcient Lo prevent acts Ol aggression will not keep the 
peace, unless there is the united will to act and the 
power to act promptly There were sufhcient lorces 


in existence to repel aggression when Italy ravaged 


\byssinia, when Japan invaded Manchuria, when Hit 


er marched to the Rhine and later into Czechoslo 


vakia; but neither governments nor public 


should back 


the diplomatic protests against wanton aggrandizement 


5 


opinion 


were ready and insistent that armed force 


The Nations were divided in their councils; and public 


1 


opinion shrank from taking the steps which, if promptly 


initiated and supported, might have prevented the 


global conflict later. 


he mechanics of open-minded draftsmanship may 


find solutions, so far as structure is concerned. At 


Dumbarton Oaks, it was at first proposed that force 


could be used only by a mandate adopted by a unani 


mous vote of the principal Powers in the World Council, 


This 


who wish to avoid 


as well as a majority vote of the whole Council. 


might have tended to satisfy thos« 


g! 
advance commitments by the United States, as the Amet 


ican delegate could be 


y governed by instructions requil 


ing, tor example, the assent of the Congress for the us 
of American forces outside this hemisphere; but it all 
posed a problem of effectiveness if the threatening ag 
gressor wcre one of the principal Powers. Then China 
and other Nations suggested that no Power should be 
permitted to destroy unanimity by voting in the Coun 


cil on any issues involving its own aggressions. This was 


evidently unacceptable to some Nations; but while the 
House of Delegates was in session, a compromise was 
brought forward that, in such an event, the Council 


itself should decide whether the Nation whose acts wert 
in question should be permitted a vote on the issues 
It seems unlikely that even this suggestion will prove 


but it illustrates 


to be the final formula of adjustment 


the progress which can be made by men who strive 


for acceptable solutions, and it points also the dangers 
which wo.'ld be inherent in trying to commit American 
public opinion to particular machinery or formulae 
too soon, in obscuration and eclipse of the paramount 
objectives. 
This whole subject, in all its ramifications, is one 
for the most enlightened and constructive statesman 
ship. Its tasks should be undertaken in the Spirit so 


admirably expressed by George Wharton Pepper, in 


his address as published elsewhere in this issue. State 
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m Journa 


and local Bar Associations, and lawvers in their hom 


communities, should follow th leaders! ip ind recon 
mendations of the House of Delegates, in explainn 
the issues to the people and aiding development o 
an informed and vigorous publi ypinion I his 

the duty and the opportunity »§ American lawyers, to 
free institutions and government “by large bodies o 
law” rather than “small bodies of en il not likel 
tO last long In any country il arvi i powe! and ul 
bridled aggression are permittes ( iv and ru 


the world 


The Medal for Judge Sumner 


\ heart-warming event of the recent meeting was the 


bestowal of the American Bar Association Medal foi 


conspicuous services to the cause of A rican juris 
prudence”, upon Congressman Hatton W. Sumners, the 
indefatigable Chairman of the Committ m the Ju 
diciary in the National House of R p sentatives As 
was significantly pointed out, this was the first time 
that the Association’s cherished Medal iS D iwarded 
toa lawye! jurist in honor of services rendered chiefly 
in the legislative branch of governme: 

loo often the patient, skilful workmanship ol a 


patriot lawyer in a committee room or conference ol 


the Congress, which makes an invalua contribution 
to American law and constitutiona vovernment, com 
mands no conspicuous public acclaim or attention. For 


many years, Judge Sumners has been zealous author 


and advocate of legislation to improve the administra 
tion of justice and eliminate its abuses, as well as a 
valiant defender of the American constitutional system 

Members of the Association have long be aware 
of Judge Sumners’ great services to A rican courts 


and jurisprudence. ‘hey have admi ind loved him 


for his rugged devotion to the public interest which 
has transcended partisan divisions and differences. They 
were happy when he received the signal honor which 
he had so pustly earned and which h SO Warmly ap 


prec lated 


Judge Sumners made it clear th 1e sees difhcult 
tasks not far ahead, which will cal! for united 
efforts of citizens who believe in constitutional govern 
ment. He will go on, doing all n to maintain 
responsible government; but he is awal that he needs 
fresh recruits, valiant and numerous reinforcements, 
if the struggle is to be won. He was ned by the 
compliment paid him by the American Bar Association, 
but he appealed most of all for the a ( help of its 


members, in their home communities 


A Substitute for War 
Those who spoke before this year’s sessions of the As 


sembly, the House of Delegates, the Sections and at 
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Annual Dinner, gave public demonstration that 
of out protessi yn are coming to much close accord 
yard to the participation of the United States 


ther peace-loving nations in the conviction that 
rid can no longer permit war to be the method 


ttling disputes between nations, and that a better 


imentality must be provided for that purpose. 
ugh all those addresses there ran an expression ol 
conviction that even though the task seemed 


ilt we should redouble our efforts to prevent wars 

sression and substitute justice for force in the set 

nt ol disputes between nations 
In a notable address before an “Open Forum to 
iss International Organization for Peace and Justice 

r Law,” the full text of which appears in this 

the Honorable Orie L. Phillips, United States 
iit Judge, outlined the plan which followed the 
ilogies of the method by which private disputes have 

n decided by peaceful means, and the resort to vio 

has been forbidden and prevented. 

here is sound philosophy and good common sense 
the study of analogies drawn from experience and 
tory. 

Judge Phillips says that “we can no more prevent 
yitroversies from arising between nations than we 
n between individuals,” and that the only hope for 
eventing wars in consequence of disputes between 
itions is to “provide impartial tribunals which will 


ntertain their complaints and afford protection for 


ir rights and redress for their wrongs.” 

That is the \ method by which disputes between 

ndividuals have come to be decided by our courts and 
t by resort to personal conflict. 

History demonstrates that man is a fighting animal. 
Primitive man fought his way up to supremacy in the 
nimal kingdom after centuries of conflict men 
ime to realize that man’s most dangerous foe was his 
other man 

Man, however, was endowed with other faculties 
ind attributes saved him from destruction. He 
was given a mind which enabled him to understand 
ind remember, to draw lessons from his injuries and 
invent remedies for their cure and prevention. The 
evreatest of man’s inventions was the creation of tribu- 
nals which should settle controversies between man and 
man according to the justice ol the case. 

That invention proved to be a more satisfactory 
means for the settlement of disputes between individuals 
than their settlement by personal conflict and because 
men found it better it was developed and improved, 
until today man does not resort to force for the settle- 
ment of his controversies except for those few quarrels 
for which we have not yet provided a method of judicial 
decision 


May we not profit by the study of this analogy? 


Editorials 


Constitutional Method of Ranfying Treaties 


\t the September meeting of the House of Delegates, 
Mr. James R. Morlord, of Delaware, offered for its con 
sideration a Resolution by which he asked the Associa- 
tion to endorse and approve an amendment of Article II, 
Section 2, Paragraph 2, of the Constitution of the United 
States, as to the powers of the President and the Senate, 
so as to provide for the ratification of treaties by a major 
ity vote of both Houses of the Congress, instead of by 
a two-thirds vote of the Senate, as at present. 

The Committee on Draft (The Resolutions Com 
mittee of the House of Delegates) reported the Resolu 
tion favorably, on the last day of the meeting. It was 
discussed at some length by its sponsor, as will appeat 
from the report of the House proceedings in our 
November issue. In view of its importance and the lack 
of time for full debate, the Resolution was made a 
special order of business for the mid-winter meeting 
of the House. 

Meanwhile, the proposal should be thoroughly con 
sidered by members of the Association, who will do well 
to make known their considered views to their delegates 
and other members of the House. The subject merits 
the fullest public discussion, and the JOURNAL will not 
express an opinion as to its merits, in advance of the 
debate and action in the House. 

In favor of the submission of such a constitutional! 
amendment to the states by the Congress there is urged 
the desirability of having the ratification of treaties rep 
resent the action of both branches of the Congress, in 
order fully to express the popular will; also, the desir- 
ability of removing the possibility of the defeat or delay 
ing of important treaties by less than a majority of the 
members of the Senate. 

In opposition to such an amendment there is urged 
both the general undesirability of submitting constitu 
tional amendments for action at a time when so many 
voters are absent from their home states because ol 
service in the Armed Forces, and also what is said to be 
the undesirability of proposing changes in the method 
of ratifying treaties, at a time when highly important 
treaties are soon to come before the Congress, on sub 
jects which affect the future of peace and law in the 
whole world. It is urged that the merits of the proposed 
amendment should not be entangled with the public 
discussion of the objectives of the particular treaties. 

As to the latter consideration, doubts have been ex 
pressed whether suc h an amendment of the Constitution 
could be submitted to the states, and acted on by a 
sufficient number of them, in time to change the manner 
of ratifying the vital wreaties which are now in formative 
stages. In any event, the Resolution submits an issue 
on which the considered judgment of American lawyers 
should be developed and expressed, through the action 
of their House of Delegates early in 1945. 
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his country and ours together Ay 
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iat Brockington and Birkett is 


, 
ssengers of good will, are doing 
matchless service at a moment 
n it is of immense importance 
that such things should be dons tol 


1O matte! 


be the like 


mindedness of the two great English 


what may 


] 


speaking nations, it will be inevit 


] 
| u t} if points ol 


difference 
ill arise, and there are always thos« 
» take something like a morbid 
satistaction in exaggerating the 

Brockington, like Ariel in Ch 
lempest,” is the sort of spirit that 
ims incipient storms, ind as he flies 
ither and yon, he leaves behind hi: 
i wake of good will. | Applause He 
innot sav, like that other whimsical 
spirit, Puck I'll put a= girdle 
round about the earth in forty min 


jut he can go Puck one bette! 


for he has put as many girdles 
ound the earth as there are para 
ls of latitude, and every one 
I ma hoop of steel! 
I 
I believe la our sp ndid trib 
ite him v1IVel i tew 10 
igo, will constitute for him a c 
ission to carry your aftectionat 


eetings to Norman Birkett, to bid 


Godspeed ln h WOrk 1h W 
ind Brockington stand shoulde 
» shoulder ind vreetings to ou 


1 +r 
taunch and splendid English alli 


iid to Ariel in “The 


lempest,” “Be 
ind fare thee well!” \pp 1us 
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hts worthy of winning the ap 


se of a listening 


Senate—if the 
ever listens [laughter]. How 
uu know, Mr. President, that I 

d not drench this innocent au- 


with a flood from the stored 
ot years And if I do 
like that 
you will manfully take the 
} 


pecause 


yratory 


thins might, I am 


is that when 
s privileged to speak at the din 


in Philadelphia four years ago, 


ynestly thought that I was singing 
swan song But you have or 
ned it otherwise You have 
hed the old bird again. [Laughter 


applause 
i 


It may be that in some minds 
lingers tonight that ancient 
igram 
Thev say swans sin 
before 
l'were no bad ng 
Did certain p die 
before the I 
Laughter] But, after all, the most 
table feature about a swan is not 


s song but his neck, and when he 


icks out his neck, that’s something! 
\nd if I unduly e 


Mr. President, you 


tend mine tonight, 
will please at 
tribute it to the senility which inevit 
‘ly overtakes both Senators and 
vans. [Laughter 

Let me give, as example “A” of 
ticking out one’s neck, such a stat 
ent as this: That here and now I 


nture to express dissent from on 


or two of the points made, Mr. Pres 


dent. in vour own excellent recent 
“International Justice 
And when I also chal 


lenge Manley Hudson, you will know 


article on 


Under Law 


that my fears respecting my senility 


may not be ill fe 


inded. 
I am wholeheartedly for the per 
Court 


f International Justice, but I think 


f 


petuation of the Permanent 


it would be a grave mistake if, in 


continental fashion, it were ever to 


become the organ of the political or 


policy-making body which may be set 


up to take the place of the League 


of Nations And I think it would 


be an equally grievous mistake—and 


I believe my view prevails quite gen 


erally in this Association that it 


would be a mistake—to continue the 


idvisorv opinion function, as one 


The Need for Faith in the American System 


that is potentially destructive of the 
judicial character and independence 
of the court. 

I know 


such, for instance, 


some “house counsel” 

as my dear friend, 
Mr. Greenlaw of the Chicago Bar- 
who can retain their independence 
ff thought and action though they 
be “house counsel” for some great 
corporation; but in most cases, I 
have observed that “house counsel” 


so identify themselves in interest 
with the client that when they ren- 
der advisory opinions, they are mere- 
ly rationalizing the conclusion which 
the client desires them to reach; and 
I think it would be a sorry day if it 
were to come about that the Perma- 
nent Court of International Justice 
should ever become the “house 
counsel” for a policy-making or po 
litical organization, set up as part 
of our scheme of world reorgan 
ization. 

I may say in passing that as a 
student for many years of interna 
tional affairs—I may, perhaps, with 
out intellectual arrogance, suggest— 
that I am sometimes surprised at the 
amateurishness of the utterances of 
those who speak and write about in 
ternational affairs, and the sort of 
persons who alone are supposed to 
be competent to understand them. 
What we shall need at the council 
table is not confident cocksureness 
nor mere familiarity with diplomatic 
precedents; what we shall need are 
men skilled in smoking out the other 
fellow, in probing his mind, not so 
friendly with him as to be predis 
posed to accept his proposals, and 
not slavishly committed to the details 
of a preconceived plan. 

I hope that the next President 
of the United States, whoever he may 
table 
Such 


men should be those ready to com- 


be, will send to the council 


such men as I have described. 
mit the United States to any well- 
conceived and hopeful plan of post- 
war reorganization and world re- 
construction, but firmly determined 
never to permit Uncle Sam to dele- 
gate to any nation or any group of 
nations the power to determine 
whether or not he shall be involved 


in war, in circumstances not yet 


foreseen, and in contingencies not 
yet foreseeable. [Applause] 

I believe that the question where 
you vest the authority to summon a 
nation into war is one of the funda 
mental questions in international 
relations. It is the sort of a decision 
which in the nature of things a na 
tion must make for itself. It is the 
sort of a decision which a nation 
cannot delegate to anybody else, no 
matter how trusted. 

It was the point upon which 
the League of Nations controversy 
turned a quarter of a century ago; 
and if President Wilson had accepted 
a reservation covering the point, the 
United States, for good or for ill, 
would have become a member of the 
League of Nations. And I have the 
faith to believe that while we propose 
in this country to cooperate to the 
utmost in a scheme of postwar re¢ 
organization such as was outlined to 
you today, for example, by a great 
jurist, a man of faith, Orie Phillips, 
we® shall always retain in our own 
ultimate decision as to 


future 


hands the 
whether on a occasion we 
shall or shall not be summoned into 
war. 

Young gentlemen—and I speak 
particularly to the young men pres 
ent—mark my words: The uncoy 
enanted free will of the people of 
the United States is the greatest 


peace asset in the world tonight. 
{ Applause | 

I turn to an entirely different sub 
ject, merely remarking in passing 
that no self-respecting swan would 
bypass an opportunity to speak of 
stare decisis. |{Laughter] This is a 
treat either 
With lev- 


itv, let me say that I notice that our 


subject that you can 


with levity or seriousness. 


good First Lady, during one of her 
absences from home, has evidently 
been affected by this judicial tend- 
ency to upset our established doc- 
trine of stare decisis and has applied 
it even in the case of a sacrosanct 
administrative tribunal. For the 
press, I observe, records her as emerg- 
ing from the cool caverns of thought 
and branding as ridiculous a direc- 
tive of OPA which forbids the sale 


of two pairs of pants with one coat. 
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1 T Oo disrupt 
ve T ist see to 
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ree contro 


he end that no international 


gang- 
ster shall ever again dare to lift his 
hateful head, engage in acts of aggres 
sion, oppress defenseless peoples, or 
plunge the world into bloody war. 
But as most men prefer peace and 
order, so we that most of 


may assume 


the nations will prefer peace to war, 
especially if means are provided by 


which their wrongs can be redressed 


ind their rights vindicated through 
peaceful processes 


But we can no more prevent con 


roversies from arising between 


nations than we can between individ 


uals 
A Substitute for 
Force and Violence 
Hence, my basic notion is that if 


we may hope to pre vent nations from 


vindicating their rights and redress- 


ing their grievances, real or imagi 
nary, through the arbitrament of 
war, we must provide impartial 


tribunals which will entertain their 


complaints and afford protection for 


r 


their rights and redress for thet 


wrongs. Stated otherwise, my basi 


thesis is that we must find a substi 


tute for force and violence and that 


such substitute is international law 
based on reason, right, and justice 
and decreed by independent inte1 


national tribunals. I mean independ 


ent in the sense that the _ inter- 
national judiciary should be an 
indepe ndent branch of the inte 


national organization 

For the accomplishment of thes 
ends, I do not favor a plan for an in- 
ternational state. I entertain doubt 
both as to its practicality and its de- 
sirability. Neither do I regard as ade 
America, 


quate an alliance between 


By Honorable Orie L. Phillips 


UNITED STATES CIRCUIT COURT OF APPEALS, 


TENTH CIRCUIT 


British 
Soviet Russia, nor any plan bottomed 


the Commonwealth, and 


on or which emphasizes such an 


arrangement. 


Obviously, America, the British 


Commonwealth, Russia, and China 


must lead the way in the establish 


ment of an association of nations 


Moreover, in substituting interna 


tional justice for force, the first 


judgment to be pronounced must 


two international gang 


he upon 


sters,—Germany and Japan, and 
there must be no doubt of its full and 
complete execution. I do not mean 
that they should be tried before and 


sentenced by an international tribu 


nal. By their acts and their declara 
tions, Germany and Japan have 
placed themselves in the category of 
international outlaws. The Allied 


Nations are joined toge ther as a sort 


of international vigilante organi 


zation to protect themselves and 
other nations against Germany and 
Japan. They must be dealt with sum 
marily by the Allied Nations acting 
as vigilantes because no other means 


is now prov ided. 


International Outlaws 
Must Be Controlled 


Only highly industrialized nation 
can carry on a modern war. When 
an individual commits a_ serious 


offense against society, we put him 
under restraint, deprive him of th 


means to commit crime, and when 


we release the restraints, we put 


him on probation or parole. When a 
nation becomes an_ international 
gangster, it should be treated like 
wise. Germany and Japan must be 
thoroughly beaten. They must be dis 
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armed, and, in judgment, suff 
ently non-industrialized to insur 
their inability to again wage wars of 
aggression. And 5 nol 
than mere treaty requirements | 
Versailles Treaty pre I for 
armament of Germa ind {o 
spection None of the \ 

France paid any al 

quirements and she too late | 
England refused to join with | 

in requiring obedience. Germany 
permitted to drill wit ticks o1 
theory that such a force was not a 
irmed force I would not 


Germany or Japan to mak is 


arship, aeroplane, or motor-d1 
vehicle, much less the ordinary a 
aments. An inspectior yr 
he provided that ) ld Ins 
prompt knowledge of any fal 
fully to comply with the 1 
Avoidance of the 1 qui ent 
main disarmed should not | 
mitted by mere technical dist 
tions Means should b ) 
for compelling con diet 


If that be done and America, tl 


British Commonwea ind Russia 
will agree to maintain pea¢ 1mMor! 

, . 

themselves and ote! I tions oO 
security and the pea ff the world 
are reasonably assured for a subst 
tial period, primarily because no 


s 
~— 


other nation is now 
the near future to be, sufficiently i 
dustrialized to carry on a modert 
ur 
Moreover. it will. of course, tak 


time to work out a permanent plan 


for the maintenance of world ord 
ind for substituting a rule of 
right, and justice for 

ind force Durir trans 


the cooperatior ot Am I l 


period 


the British Commonwealtl 
Russia to maintain the peace of the 
world will. of course, be ne ssar\ 
It may also be ! that sucl i 
oe Se oe | , 
arrangement vould bring abou ) 


long period of peact Nevertheless, I 


im firmly convinced that we in 


only hope to prevent wal by pro 
viding through international trib 
the settlement of interna 


nals for 


tional controversies upon the prin 
> ] } a Sesce 7 ‘ . } 
ciples of rignt and JUSTICE Wi 1 SUI 


cient force behind such tribunals 
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obedience O 


ieir decrees. There are many na 


1ons itn remendaous pot ntiailties 
ndustrial development 
it resources OF! fra later 
LTT! d iat MM) ( I yictiD | ( i 
se nations iwaken. | 


ts point 1 it direction. \W 
ndustrialization of Asia wo 
) ¢ the po to wage il Ay 
mn tol raci supremage 
| 
trains due to jealousies, prejud 
ind economic competitions b I 
whit and ello races l 
re d Varina rid here no otne! 
ieans than fo Is pro ided for the 
forcement of international rights 
nd the redress of internation 
mes, even though pow is Dell 


Impartial Tribunal a Substitute 
for the Arbitrament of Arms 


\loreover {t Sé § to 1 that p 
I 

nen rid peace must rest 

f y f lor t} 
mer oundation han bel ) 
wel to Db exercis d bv 

it10ns vhich ha pen toda\ ) 
st DOWE ful T) oth nations oO 


world will not, in my jud 


Ye content to intrust their dest ) 
( or mo orld police 

irdless of how earnestl\ tho 

volicemen afhrm their adh 


principles of the Atlantic Char 
Chev will feel secur 
ir is outlawed and there is 
ited for the a1 
judgments of an impartial tribuna 
No police 1rorce however po 
ind however benevolent, cou 
1anently maintain peace and ord 
imong individuals through $s 


If a member of a tamily is 


powel 


issaulted and ravished, w nay b 
sure the family would aveng 
vrong, were It nol ussured tl ne 
doe1 would he ideq lately dk lt WIitl 
inder a system ol minal just 
Would we hesit o use torce »> pro 
tect our civil rights or redress 
civil wrongs behest of a po 
\ r Lisl 

man ot a sovereignty to which 
owe no allegiance, were not judicia 
; : : 
tribunals open to herein w 

] y y 7 ’ ryt , 
xMige our COomplalnts tall al i 
ing, and obtalr i decree that wil 


ind | 
1 
by the dec ul 
I rl ra 
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)\ processes, 

1) need LO! ill authorita 

i nen yf principles ol 
rational lav \side from con- 
ional international law result 
rom compacts [ een nations 
ning only t s of the pan 
to such compat international 


iS 18 SO ( Stract reason 
stom ind iSa the conclu 
yf PUDIICISLS sea on ancient 
dmitted prac ind judicial 
nts. Unfortunately, the prin 
international law are rather 
low' In mat respe s they have 
! peen iutl tatively estab 
ind they ar »bligatory to 
xtent lerations of 
ili comme lvantage, and 
f hosti k rsuade ad 
ice the 


International Organization 
Should Not Have Legislative 


Powers 
aoes no S n tha we 
yuuld, and J ibt that w 
yu] ¥ delegat LO iSiatlve body 
i world o go i T powel to 

nact a code Ol l rnationa! law 
ling on us. That would involve 
surrender of ) national sov 
eignty and the adoption of a funda 


ind defining 


extent of th pisiative powel ol 
ee | —_ 

1a DOdA ! ) | Organization 

It would also invol the difficult 

oblem ot d I ne and avrTet 

ng upon the ot representa 
I 

CS each part iting nation 

ould have such a legislative 

rd Moreo principles 

uuld be s broad outline 

her than it ynventional de 

tail of a code itute, with th 

xception of lealing with in 


commerce 


And, finally, n of a legislative 
val pro d rv that they 
represent a pa constituency 
ind must weigh slative proposals 
in the light yt t r erect upon the 
individual, and sometimes selfish, in 
erests of i] stituents. ‘There 
may De othe bie tions but these 
eem to me » present sufhcient 
reasons h nati ynal organi 


zation should not be vested with 


legislative powers. 


~ 


Nations Adhering to Formulated 
Principles Entitled to Benefits 


Nevertheless, it seems to me that 
we must devise a means of making 
the principles of international law 
more certain, clear, and positive. My 
notion is that the participating 
nations should create a body pat- 
terned after the American Law In 
stitute to formulate and state broadly 
the controlling principles of inter- 
national law. It seems to me that 


such a body would approach the 
problem with a broader and more 
impartial point.of view than would 
legislative representatives. After such 
a statement of the principles of in- 
ternational law had been formulated 
and adopted by such a body, in ac 
cordance with conventional inte} 
national practice, it would be sub- 
mitted to the respective nations and 
it would be binding upon. those 
nations which agree to adhere ther« 
to. Only nations that bound them 
selves to adhere thereto should be en 
titled as of right to the benefit there 
of. Thus, our adherence would be in 
accordance with the traditional exe 
cise of the treaty-making power in 
accordance with constitutional re 
quirements. The judicial tribunals 
of the world organization would de 
cide international cases and contro 
versies in accordance with the for- 
mulated principles of international 
law to which the nations involved 
had agreed to adhere. 

Of course, we would have to in- 
trust to such tribunals the power of 
interpretation. But a judicial body 
traditionally approaches the issues 
presented, not in any sense as in a 
representative capacity, but as an im- 
partial instrumentality free from 
bias and prejudice, or interest in the 
result to be attained, and with the 
view of doing complete and exact 
justice in accordance with control 
ling principles of law. To such a 
body, it seems to me, we should and 
would be willing to submit the power 
of interpretation of the statement of 


principles of international law. 


Ordered Justice under Law among Nations 


Of course, a world organization 
would have to have an administra- 
tive branch. While I would not en- 
dow the executive council or the rep- 
resentative assembly with legislative 
power, I would authorize it to impose 
sanctions, and, if need be, resort 
to naval, military, or air force to pre- 
vent aggression and to enforce the 
decrees of the international tribu- 
nals. It seems to me that we will need 
more than a consultive formula for 
the use of force to prevent aggression 
and preserve order in the world. Our 
experience under the League of 
Nations demonstrates, I think, the in 
adequacy of such a formula. 

Some will no doubt assert that 
what |] involves some sul 


render of national sovereignty. But 


suggest 


the surrender is one of form rathet 


than of substance. 


An Act of 
Sovereignty Defined 


We have seen twice in the last twen 
ty-five years that it is impossible for 
America to remain aloof or avoid 
being brought into these recurring 
world conflicts. It is an act of sover 
eignty, not a surrender thereol, to 
engage in war. It is an act of sover 
eignty, not a surrender thereof, to 
enter into an international arrange 
ment to provide a substitute of peace 
ful processes for war, to create a 
world order based on law and justice 
as a substitute for world anarchy. It 
is a question of how we shall exer- 
cise our sovereignty not of its sur- 
render, if we face the facts and view 
the alternatives objectively. 

Liberty is not the exercise of un 
bridled will. It implies the existence 
of an organized society maintaining 
public order without which liberty 
would be lost in the exercise of un 
restrained abuses. To agree to adhere 
to the principles of right and justice 
among nations, maintained through 
an international association main 
taining international order, is not 
a surrender of our national freedom. 
It is a substitution of ordered liberty 
among nations for international 
anarchy. 

At the beginning I would narrow- 
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ly define the non-consent or obliga 
tory jurisdiction of the internationa 
tribunals and limit such jurisdiction 


character most 


oO controversies OL a 
likely 


world or to provoke icts ol aggres 


t} } 


to disturb the peace of th 


sion. I have chosen the term “‘nor 


for the want of a better on 


consent” 
By it I mean the power to de ide con 


troversies between nations on the 
complaint of one without the consen 
of the other. I would broadly define 
the consent jurisdiction, that 1s, 

jurisdiction with respect to disputes 
voluntarily submitted and |} 


in the light of experience 


tribunals, the nations would be wil 
ing from time to time to broade1 
the non-consent jurisdiction. Out 
voal will not be quick] attained 


It will take years, perhaps decades, of 
patient effort. I ould make uw 
judgments of the international tribu 
nals entered in matters within t 
non-consent jurisdiction 


binding and would enfo1 


need be, by a military, air, and nava 
force provided to maintain world 
order, to previ nt ageressiol ind to 
compel obedience to the decrees 
the international tribunals 

In mv thinking on these problems 
I have tried to be realistic and p1 
tical. I do not hope to prevent col 


troversies and conflicts. Competition 


4 : | 
Is a Stimulant to adval 


necessary 
ment and progress Neither do I n 
vision a world entirely free from dis 
ordet I would not want to live i i 


civilization where men would not 


fight, if need be, for great principles 


I 


and for their freedom and indepen 
dence. We know that men wil 
fend their lives, their families, and 
their homes, and we recognize 


right of self-defense and even justifi 
al Nevertheless, we 
vide laws against assault and murde 


ind 


and means to 


le homicide 


and courts to adjudge inflict 


penalties for wrongs 


enforce such judgments and penal 


And it 


can provide a system of law 


Lies does seem to me we 
ior na 


tions, means to redress international 


wrongs and enforce internationa 
rights by peaceful processes, bring 
about ordered international freedom 


ind in a sub 


and justice under law 
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stantial degree prevent aggression 


and armed conflict 


Our Profession's 
Greatest Challenge 


I have only undertaken to state 
these objectives to be attained in 
broad outline. The means for thei 


demand the 


will 


the 


accomplishment 


it Ol 


best brains and 


best thoug! 


the oreal leaders in the democracies 


[here will be a need for men ol clea) 
vision, indomitable courage, and ad 


venturous In their accom 


spirit 
plishment, the lawyers and the judg 
f the world must take a leading part 
We are 


he settlement of disputes between 


trained and experienced 1 


vovernment and the citizen and 


tween citizens by the processes 
reason and justice, through judicial 
ind other tribunals. In the setting 


up of these international tribunals 


I 
ind in making provision tor then 


functioning, the world will look 
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lawvers—no such challenge as tha 


which comes to you tonight 

And in the doing of my humbIk 
job trying to he Ip to preserve this as 
one spot on this earth where men 
have a right to be free, this thing 
which you have done for me tonight, 


while I appreciate it aS a personal 


compliment, fa1 beyond that, men 


ind women of this great organiza 
tion, I am grateful to you because I 
am conscious of the fact that this 
thing which you have done to m«é 

me, effectively 


ind for me will he Ip 
help me, in what I am trving to do 

‘Words fail me. I cannot prope! 
ly express my appreciation and my 
But | 
lemonstrate it in the days to come, 
is I work to 


preserve 


cratitude am to try to 


going 


with you in the effort 


this great democracy as a 
heritage to the generations to come 


Prolonged applause 


In the course of his address 
later in the evening, Ex-Senato1 
George Wharton Pepper, himself 


recipient of the Association’s Meda 


i 


lawvers and judges iS 


statesmen and economis 


present to the lawys 


\merica and of th yr 


1] } 
Nnalenge tn 


al is ¢ 
you! prolession and 
The 


culties almost insup ible 


task is truly eg 


lies within th 


leaders of our Chris 


a plan to prevent S 


cataclysms of world 


ill, it will be ou! Dlg 


men and wo I 


make 


Ou! 


rave 
who the sup 
o1Ve best thoug 


, 
fforts to the accom 


end In approachi »blem i 
determination t be of 
supreme iImportan May God int 
that America in shall be 
iS she has been In th iSI ractel 
ized by the hope [ lalt ( h 
indomitable will to su l at ac 
complishes the i ntly impos 
sible 

acclaimed = th Judge 


Sumners 


George Wharton Pepper 
Acclaims Judge Sumners 


‘As to Hatton S s, I echo 
everything that Jud Ransom has 
so eloquently a1 hfully said 


decla I l | 


additi i 


of him,” 
is a worthy 
those who have recel\ 


and on behalf of that 


welcome him to that soodly com 
pany, and between you and me, | 
express the thought that his coming 
rves a little to rai th iverag 
which I think was a! aS when 
I was admitted to it irs ago 
Laughter 
Many members of the large audi 
ence took individ opportunity 
later to greet and { Judge 
Sumners, and to ass him of then 
arty suppor! ol N-partisan 
fforts to maintain constitutional 
government as ndation tor 


American jurisp! 


s and judges 
l e gre 
I IT 
il the diff 
But sure 
It! ot t 


little group, I 
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10 Frank | Hogan 


business 
ved tribute 


fs 
nce SO OLLel 


these 


ork contrib 


i ol this 


en briefly 
Frank Hogan 
nirably 
the JOURNAI 


ho knew 


944; 1} 


It is fitting 


iri nds, Wi 


LO VOIC( 


we sh ire 


pas 


ir loss ol 


left the sympathetic letter unwritten 
or the gracious word unspoken 

Chis genius for friendship—sin 
cere and unforced—was innate in 
Frank Hogan’s character. It was not 
the gay camaraderie of one for whom 
by the travail of others, the path ol 
life had been well smoothen. It was 
the spontaneous expression of one 
who, knowing and forgiving thei 


foibles, truly loved his fellow men. 


Equality of Opportunity 
Was All He Ever Had 


It was inevitable that Frank Hogan 
should have believed that all to 
which any lad is entitled is an equal- 
ity of opportunity. That was all he 
had ever had and he felt no regrets. 
His shining success came from his 
own efforts—the result of natural 
ability and indefatigable labor. His 
life fitted into what we like to 
call the American tradition—nothing 
eratuitously bestowed—all arduously 
achieved 

His thoroughness, his power of 
analysis, his detachment and _ his 
ability to read aright the omens of 
the times, made him a safe adviser. 
His preparation, his knowledge of 
human nature, his power ol instantly 
mobilizing all his resources, his jovial 
wit, his gift as a raconteur, his re- 
strained eloquence, his unbounded 
courage, made him a highly effective 
advocate, and won for him many vic 
tories in the courtroom. In addition 
to heading a firm engaged in a varied 
general practice, he participated in 


many sensational cases; and not a few 


esolution in Tribute 


b) Walter P. Armst rong 


OF THE TENNESSEE BAR 


ORMER PRESIDENT OF THE AMERICAN BAR ASSOCIATION 


of his exploits will take thei places 
among the legends of the profession 

He was always a lawyer. He nevei 
held or sought public office; indeed, 
few lawyers have better exemplified 
the function of the independent Ba 
Nothing enlisted more of his strength 
or aroused more of his zeal than re 
sisting what he conceived to be en 
croachment by the government on 
human rights, particularly against 
individual clients, rich or poor, pow 
erful or friendless. 


He Gave Himself to His 
Country and His Profession 


Ihe honors he valued most were 
those bestowed by his brother law 
yers. The presidency of this Associa 
tion he considered the culmination of 
his career. In performing the duties 
of his office he did not spare himself. 
Io them he devoted all of his time, 
and put for th efforts which overtaxed 
his strength and sapped his health 
In this he had no sense of sacrifice, 
for nothing was closer to his heart 
than the advancement of the proles 
sion he loved 50 well. 

Moreover, he was gravely con 
cerned about the future of his coun 
try, and welcomed the opportunity to 
arouse others to contend against dan 
gers which he foresaw. Far earlie. 
than most men, he realized that the 
time was approaching when Congress 
and the legislatures rather than the 
courts would have to bulwark the 
Constitution and try to keep govern. 
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\ French critle has asserted 


the character of a man is the 


of heredity, environment and 
particular time when | iy 
upon the stage of life—and 


his destiny is determined b 
point where these three elements 
John Marshall Harlan 
of an ancestry whicl yu] 
back to a Quaker immi 
settled in Delaware in 1687, and 


was the 


join. 


progenito ) i 
line of descendants 
County, Kent 


self-reliant 
was born in Boyl 
boast a distinguished career bo 
the bar and in public lif He 
influential Whig council 
Kentucky and had ser n Cor 

Attorney Genera yf his 


Incidentally, he seems to ha 


in the 


and as 


played some presci 
to the naming of his so1 \ 
Harlan came upon the scene 


pioneer era was drawing to 


in Kentucky, and grew up and 


ot reconstruction 


the retarded  beginni ind 
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on June 1, 1833. His fath yu 


tered into manhood during i tin 
of rising passions which led to 
war—a war which was to be follows 
first by the confusion and bittert 


elerated 
volution in 
TS his charac 
ell conjunct 
rmined 


Harlan 


John Marshall Harlan . Portrait of a Great Dissenter 


FORMER ASSISTANT ATT 


» of the industria 
America. By thes i 
ter was tormed; tro 
ion his destiny 
vas graduated |! 


Centre College at Danville at the ag 


yr seventeen 


Preordained for the la 


e began its study at Transylvan: 
Universi it Lexington, beings | 
d to the bar in 1853. Fis 
later he was elected judge of th » 
un court LO! one veal The 
O11tICa excitement or the times 
ywever, caught him up in its con 


iwion, and tl 


lade an unsu 
oress. In 1861 
ville where 
ssociation wit 

As the clo 


lan found hin 


yn. Kentuck 


ind violent d 


he country ] 
Southern gent 


namesake of 


l€ tollowing 
ccessful 
he removed t 

formed 


h W. F. Bull 


ids ot war be 


national horiz 
self in a difhe 
is racked by 
iffe rences Ol 
which 


issues 


hough a slave 


run i 


» Louts 
a la 
»ck 
gan 


yn, Har 


! 
lit pos! 


radical! 


ich d to the Unio His con 
rvatism, howeve1 strain 1 
from joining the exodus of Whi 
nto the newly iol ned Ri yubli 
Party His father vas a Sstaune 
Union man 10 is to throw a 
his influence on the side of thos 


ere to keep Kentucky out of th 


ranks of tl 


1€ SECé 


1861, wast 


lin States 
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thereby e€arni 

Lincoln and 

United States attorn 
for Kentucky | 

adopted th ll 1 yu it Sut 
porting Bell and | tt Const 
Lutional Uni 

critical electio 

iS presidential « yn icket 
Four years la ly 

ported the pl sidenti ispirations 


General Geo 5B M ct rn H 
yitteriy resell 


Phirteenth 


terized the aboli 1 of slavery b 
ederal action a iS1O0I 
ol the right I ) ni I At 
his point in 
taken an astut Sta 
to have forecast 
lay in store fo1 

\t the erin I il he 
recruited 1 in 
tantry regin i 7 
po! ited into com 
manded by G th 
oTeal Virginial ist 
his fortut No He 


ry d in 5 
death in t 1 
e resigned nd 1 
turn d to cli\y his 
appointment . i] neral 
was unde consia nm t W isl ing 
on. His letter of ition to Gen 
eral Rosecrans no very 
convincing reaso 1ViI the 
army during tl 1863 
and there ma pinions as to 
whether the best Hi in was 
reflected in this a | I nt 
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was he out of military serv 


n he was in public office—the 


} 


ney generalship of is state. He 


back to pri if practice in 
With the end of the war and the 
Republican defeat in 1866, 
seemed to see a new light 
idiating the action of most of his 
rvative friends in deserting the 
iblican fold promptly 
ned himself with that radical 
xy which h previously 
sed. He took no ilf measures 
in the next p lential cam 
in which he supported Grant 
id so far revised his earlier views 
he strongly defended those very 
amendments rd which he 

! earlier shown h hostility 
And now in the unfolding scheme 
things which wa wrking out his 
stiny, Harlan is chosen as head 
Kentuck\ ition to the 
publican Nat Convention 
Nedged to suppo Bristow, when 
candidate’s I ! began to 
ine Harlan threw the support of 
delegation to Hayes thereby con 
ibuting to 5 nomination 
so Harlan irned tl oratitude of 
man who becat President. A 


mnth after Ha inauguration 


Harlan was appoii yn a commis 
nm to straighter yut the political 
iddle in Louisia ind to pave the 
iv for the im liate restoration 
civil home rule This work was 

erformed to th ninent satisfac 

ion of the President. In the fall 

Harlan was ippoint d Associate 

Justice of the United States Supreme 

Court. At last there was anothe1 

John Marshall on the _ nation’s 
ighest tribunal—and in the foot 


eps of his pre sso Harlan was 


to travel for tl iost thirty-four 
ears which ret yf his life. In 
appointment, It 


Haves 


diary, ““The most 


connection with 
is not without interest that 
vas to confide to hi 
important appointments are judicial 


They 


of the countr’ ncerns all interests 


] 


are for life nd the judiciary 


public and pr concluding, 
‘my appointments will hear exami 
nation.” 

Harlan took his place on the 
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Supreme Court at the beginning of 
an era of unprecedented industrial 
expansion and profound economic 
changes. By character, ability and 
opportunity, he was cast to play a 
conspicuous role in adjusting consti- 
tutional principles to the radically 
new conditions in American life. The 
record of his judicial service is con 
tained in 126 volumes of the reports 
He wrote 703 opinions of the Court. 
It is, however, as the first of the great 
dissenters on the Court that he is 
Daniel, 


who preceded him, had established 


principally remembered. 
an unique reputation for disagre¢ 
ment with the majority of his as 
sociates, but most of his dissents had 
been in support of slavery and States’ 
Rights and played no part in elabo 
rating the constitutional structure. 
From first to last Harlan wrote 316 
dissenting opinions. In no few ol 
these cases time was to be on his side, 
as was to prove the case with Holmes, 
Brandeis, Cardozo and Stone, who 
followed him. His dissenting opinion 
in the Knight case was in the end to 
prevail with the Court. A constitu 


tional amendment established his 


ideas on federal income taxation. 


His divergent views on the validity 
of congressional legislation prohibit 
ing the transportation of alcoholic 
liquors into dry states ultimately 
ime to be in principle the law. The 
vears which followed have vindicated 
his disagreement in the New York 
bakers’ case. 

He was a man of commanding 
physique, of dominating mind, and 
of forceful manners. He 
the world like 


six feet two in height, weighing 240 


bestrod¢ 


a Colossus, standing 


pounds in his prime, and evidencing 
a superabundance of vitality in all 
his movements. He _ retained his 
robust energies to the end. The story 
is told that during a ball game be- 
tween members of the Court and a 
team recruited from the bar, the 
Justice stepped up to the plate and 
drove the ball into the outfield for 
three bases. He was then seventy- 
five years of age! Deep seriousness 
and moral earnestness were stamped 
upon his strong countenance, and his 


massive brow, accentuated by bald 


ness, bespoke great power of intellect. 
He possessed a big voice with the 
pitch and resonance of a deep-toned 
bell. He was a severely religious man 
of Presbyterian persuasion. The 
Bible—in which he conducted classes 
for many years—was his moral guide 
as the Constitution was his political 
gospel. Justice Brewer once observed, 
“Harlan retires at night with one 
hand on the Constitution and the 
other on the Bible, safe and happy in 
a perfect faith in justice and right- 
eousness.”” 

A sense of the prestige and dignity 
of his office, and the importance and 
responsibility of his work, ruled his 
manner while on the bench. Off the 
bench, however, he was informal, 
cordial and democratic, and was a 
popular and conspicuous figure in 
the social life of Washington of his 
day 

A man of militant individualism, 
he either led others or went his own 


lacked the 
never acquired 


way. He temper of a 
negotiator, and he 
the art of a compromisor. His own 
convictions were so tenaciously held 
inflexible 


and backed by such an 


sense of duty that he resented con 
flicting views and fought them to the 
bitter end. These traits were striking 
ly reflected in the number and 
character of his dissents and at times, 
be it added, in the manner of their 
delivery. In the Income Tax cases 
he found an outlet for his feelings 
by violently pounding the desk be 
fore him, glaring belligerently at the 
Chief Justice and Justice Field and, 
it is said, by shaking his finger ac 
With a 


indigna 


cusingly in their faces 


countenance flaming with 


tion he hurled such fulminations 
against the majority opinion as “TI 
that is the Constitution, the Consti 
tution cannot be amended too quick 
lv.” “This decision may well excit 
the gravest apprehension.” “On my 
conscience I regard this decision as 


Yet, 


both esteemed and liked by his as 


a disaster.” withal, he was 
sociates. Some years after his death, 
Holmes, who was never a hero wor- 
shipper, passed this judgment on 
Frederick 
Pollock, ‘““That sage, although a man 


him in a letter to Sir 
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election of officers of the Asso 


tion for the vear beginning with 

idjournment of the 1944 Annual 
feeting took place Thursday after 
yon at the concluding session of the 
Delegates. The 


Delegates in 


House ol nomina 
yns made by the State 
bruary were not opposed by inde 


nade by mem 


ndent nominations 1 
rs of the House or of the Associa 
mn by petition All elections wert 
cordingly unanimous. The widels 
parated parts of country from 
hich the elected officers come attest 
he representative character of the 
\ssociation’s leadership 

David A. Simmons, of Houston, 
Texas, was elected President of the 
\ssociation 

Tappan (,rego ( hicago, was 
hosen for a two-vear term as Chair 
man of the House of Delegates 


Harry S. Knight, of Sunbury, 


Pennsylvania, was re-elected as Se 
etary. 

John H. Voorhees, of Sioux Falls 
South Dakota was re-elected § as 
lreasurer. As to him, the authorized 
statement had been made to the State 


Delegates on February 29 that he 


would not be a candidate for election 


for a further term, thereby bringing 
to a close in 1945 his long and 
highly competent and devoted sery 
ices as custodian of the Association’s 


finances and member of the Board 


»§ Governors 


Members of the Board of 
Governors Are Elected 


\t the opening session of the House 
of Delegates, in accordance with the 
constitutional requirement, three 
members of the Board of Governors 
were unanimously elected, as follows: 

Fourth Judicial 


Krank ¢ Havmond, of West 


Circuit: Judge 


Association Officers 
ve Elected and Inducted 


Virginia; 
Seventh Judicial Circuit: Eli F. 
Seebirt, of Indiana; 
Eighth Judicial Circuit: A. W. 
Dobyns, of Arkansas 
The new members of the Board of 
Governors took office at the first meet- 
ing convened by President Simmons, 
on Friday morning, September 15. 


Assembly Delegates 
Are Elected 


Four Delegates to represent in the 
House of Delegates for a two-year 
term the general membership of the 
Association were elected by the As 
sembly. The nominees at the open 
ing session of the Assembly were 
Messrs. Willis Smith, of North Caro 
lina: Charles M. Hay, of Missouri; 
Guy Richards Crump, of California; 
Joseph D. Calhoun, of Pennsylvania; 
Carl V. Essery, of Michigan; and 
John Kirkland Clark, of New York. 
As in recent vears, the voting fo 
these much-prized offices took place 
through the use of ballot boxes and 
printed ballots. The outcome of the 
election for the four places was as 
follows 
Guy Richards Crump 232 votes 
Willis Smith ...... 225 votes 
John Kirkland Clark 205 votes 
Charles M. Hay.... 204 votes 


The foregoing were declared elected. 


Services of Chairman 
Crump Are Acclaimed 


At the concluding session of the 
House of Delegates, State Delegate 
Charles M. Hay, of Missouri, arose 
to express the universal feeling in the 
House, as the three years of service 
by Guy Richards Crump, of Califor- 
nia, as its presiding officer, neared 
its closing moments. First Mr. Hay 


caused laughter by “apologizing” to 


the House for the “farewell speech” 
he had made the day before, on 
the assumption that he wouldn't be 
chosen to remain a member of that 
body. 

“T want to congratulate the 
House,” declared Mr. Hay, amid ap 
plause, “not upon your kindness and 
consideration in tolerating me again, 
but upon the vote you gave a gentle 
man who has served this House with 
fine ability, with fairness, with cour- 
tesy at all times when the circum 
stances permitted courtesy (laugh 
ter), who has been diligent in all 
things, promoted the business of the 
House with great efficiency, one who 
has endeared himself to all of us, and 
who, I know, will have the affection 
of every member of this House in the 
days that lie ahead, and whose pres- 
ence among us as a member for the 
next two years, will be a source of 
great pride and gratification and 
comfort to us all. 

“In your wisdom you gave him 
the highest vote of any of the candi- 
dates, thus reflecting your admira 
tion for him, and your eagerness to 
have him with you, and, as a member 
of the House, I want personally to 
express my pride and pleasure in the 
prospect of continued association 
with Guy Crump.” 

The members of the House aros« 
and applauded, in hearty endorse- 
ment of Mr. Hay’s expressions of ap 
proval and good will. 

Having laughingly ruled Mr. Hay 
“out of order,” Chairman Crump 
turned to President Henderson and 
said, with deep feeling: “In yielding 
the gavel to you for the last time, I 
trust you and the members of the 
House will not misunderstand me 
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Thirty-Nine States Ask for Rehe 


that I do so with ming! 


ind relief. Ma 


when I say 
feelings of reluctance 
I place 

| 


preciation of the 


on record my profound ay 


honor and privilege 
t 


vhich I have enjoyed, of presidi 
over the deliberations of this d 
tinguished, able, and representati 
body of the lawvers of the U 
States 

President Henderson responded 


} } 


»y saying to Chairman Crump that 


little to wh if 


Hay, as he alwa 


savs things well and from the 


“T can add but 


said by Charley 


aring 


jut in going, you and I will go dow: 


he steps together, and very shortly 
In so doing I am very glad to be ons 
of those to go with you, because by 


industry, and by 


N 


Vy you! 


7 1 
our intelligence, you have set a 


oal, a goal in which your illustrious 


predecessors had nearly reached tl 


eights, but this House of Delegates 


1 , 
lll iong remember you as one of its 


iost distinguished members, a fail 


presiding officer, but more 
our friend 
he newly 


esented, inducted 


larly as Applause 


ofhcers wet 


ind most wart 


elected 


L\ ereeted at tl SS10 

the Assembly. J ks of R 
tiring President H son and |] 
Chairman J n Grego 


com 


Ing 


oye ther 


Board I (,0 
President 
Jos ph 3) Ste 

Assistant Secret suil 


ir, and Ol! ; 


Thirty-Nine States Ask for a Rehearing on Insurance Decision 


A joint petition by thirty-eight stat 


was filed in the Supreme Court 
the United States on September 20 
for a rehearing in the ¢ roversia 


insurance case in 


ruled last June that insurance is 


terstate commerce subject to the fed 


laws and regulations 


had been 


eral anti-trust 


\ similar petition 


the State of New York a week befo 
Che joint petition argued that 

effect of the holding that insurance 

is commerce is to strike down tl 


existing systems of sta 


without providing a substitute unt 


enacts legislation 


( ongress 


The 


because 


states urged 1 ynsiderati 
“of the far-reaching and 


effect of 


upon the 


ruptive the decision in th 


interests yt tn States 


Cast 


and the problems of law enfo 
presented by the decision whicl 
feel was not foreseen by the Co 
or given sufficient consideratio1 


Che joint petition also 


the Justices who previousl disqua 
fied themselves should  reconside1 
thei disqualification in the lig] 
of the paramount interest of 
states in the question ind that 1 
decision be made unless it is 
curred in by a majori f the who 
Court. Many lawvers have int 
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rie JOURNAI 


xpresses no opinion 
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how 


is to many members ol 

Court were of the view that the in 
surance business as presently con 
lucted is interstate commerce und 


the Constitution The appli ibilit 


f the Sherman Anti-trust Act to 

nsurance business, if it is intersta 
ymmerce is a Statutor, quest ) 
Both issues are now before the Cou 


ym the petitions ior a 


This Court 


in holding that 


Sherman Act applies to the busi: 
1 fire insurance,” declared the 
tition, “has denied the philosop! 
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»f state regulation by substitutin 


principle of unrestricted cor 


tition for regulation to insure solvent 
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AGENCY Unf n Emergen the 


Practising la myer 5 guide to the 


current LAW MAGAZINES 


who examine this department to see if any of the articles current!) 


ed may be of to them in their professional work should take 


account the fact it printing and editorial difficulties often delay the 


ition ol al : of a law magazine considerably beyond the month 
ich it is ac The Editors of this department make it thei 
ce to review an article in the next issue of the JouRNAL after the 
ine containil is been received lhe Editors renew their ex 
sions of hope t iwyers in active practice will, to an increasing 
be asked to ntribute, and will be willing to contribute, then 
rience, in the fo f articles in the law periodicals, perhaps particularly 
many speciali iclds of administrative law and procedure. ‘Thesé 
ild not be left wholly to the employees of the agencies concerned. This 
irtment can enu only such articles as are published in the law 
izines and appear likely to be useful to practising lawyers. 


development of English Law 


sof § le Address: The Canadian Bar Re 
t The ( Bar Re view, Osgoode Hall Law School, 
ine and Ju —No. 6 loronto 1, Ontario, Canada; price 
ges 492-508 col €xposi ior a single copy: 75 cents) 
rf \genc \ SSILY \ " 
ter B. Williston of Toronto Constitt PIONAL LAW-—Jm 
s described as = 101 bairment of the Obligation of Con 
44 at the Osgoo Hall Law tracts—‘The Supreme Court and the 
ool. It reviews rities, prin Contract Clause’: The third and 
pally English, o1 ree types Of concluding article of Professor Rob 
uations which msidered to rt L. Hale’s study of the “contract 
volve agency ol cesity, vu clause” of the Constitution is in the 
Where an agent a oe July issue of the Harvard Law Re- 
OFESCen CMErErMCy assumes pow view (Vol. 57—No. 6; pages 852-892) . 
s which except r the exigency For reference to the earlier install- 
ould be beyond oa iuthority; ment see 350 4.B.A.]. 172. The 
») where one p fails to ful- concluding article covers the exist- 
1 legal Dil } ) inotnel 
nd the obligee t I ioes or causes 
be done Sol ict to protect him 
lf from tl onsequences of the 
failure; and ( e a stranger, 
vithout any authori but because 


i Some emerge! 


the benefit of 


] 


devotes special att 


es some act tor 
The 


m to type (< 


; , in their professional work. 
anot autnol 

Members of the Association who 
I 


wish to obtain any article 


ence and exteni of obligations as a 
federal question of state law, the 
origin and development of the doc 
trine that not all impairments aré 
unconstitutional, and contract im 
pairment and due process. (Address 


Review, 
Cambridge, 


Harvard Law Gammett 


House, Massachusetts 


rice for a single copy: 75 cents) 
| § | 


ConstITUTIONAL LAW 
Scope of Judicial Review—" Due, 
Process of Law’”’ 


Charles P. Curtis, Jr., a partner in 


and 


Democratic, 


the firm of Choate, Hall and Stuart 
in Boston, writes in the March issue 
of the (Vol 
1944 an analy 


sis of developments in the Suprem« 


Wisconsin Law Review 


No. 2; pages 39-52) 
Court of the United States, as pres 
ently constituted, concerning the ap 
proach to judicial review of statutes 
He ein 
phasizes the opinions of Mr. Justice 


and administrative orders. 


Frankfurter, and concludes that 
where the deliberations of the legis 
lative branch are carried out in a 
democratic way, the Court is in 


“self restraint” in 


on the 


clined to exercise 


substituting its judgment 


merits of the legislation in question 


Address: Wisconsin Law Review, 


Madison, Wisconsin; price for a 


single copy: 75 cents) 


Desicn PATEN TS—Copyright 
“Design Piracy”: The design-protec 
tion problem, particularly in relation 
to the garment and textile industry, 
basis of an article by 


formed the 


Maurice A. Weikart in the April 
issue of the Jndiana Law Journal 
(Vol. 19—No. 4; pages 235-257). It 


; ° e. T ray F : 
Edztor J N ore. This de partment provides a means by which practic- 
ing lawyers may find if the current law reviews and other law magazines 


contain material which may help or interest them, primarily as assistance 


referred to 


should make a prompt request to the address given with remittance of the 
If copies are unobtainable from the publisher, the JOURNAI 


will endeavor to supply, at a price to cover the cost plus handling and 


x the purpos showing that 
Roman Law cor f rights and 
sis price stated. 
iabilities under tl rule of the 
Vegotiorum Gest may in limited 
situations have influence upon postage, a planograph or other copy of a current article. 
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illv to five articles on the work of 
National War Labor Board. The 
ors are officials o1 employees ol 
Board itself; the 


xperience of 


neys practising before it is left 


yresented—a course which is re 
ttably followed by many editors 
such symposia Tr} ading al 

is a reprint of a speech befor: 


Association by Mar 


1 Kurasch, Regional Attorney for 


Denver Bar 


e Ninth Regional War Labor 
yard He undertakes to outline 
“basic concepts the National 


ar Labor Board ind deals espe 


uly with the questions of union s¢ 
9 ition. The 


wedure followed by the War La 


x Board in the sett 


ity and wage stabil 


ment of labor 
by Vincent M 


sputes is reviewed 


’wvyer, Information Director of the 
Ninth Regional B Wage sta 
ilization questions policy and the 
iore technical problems of jurisdi 
on is covered in some detail in a 
irvey by Harold Tascher, Labo 


the W 


Division of the Nint 


Stabilization 
Regional Wat 


onomist ol 


Labor Board Che vublic interest’ 
n wartime regulat labor rela 
ons is examined Professor Harl 
R. Douglas, Director of the College 
— Education and Chairman of the 
Department of Ps logy at the 
University of Colorado. He writes 
is a public Pan Member of the 
Ninth Regional Board The final 
irticle of the series outlines the pun 
pose, scope and work ol the Nonfe1 
rous Metals Commission, created by 
the War Labor Board to deal with 
the special probler f the mining 
industry John E. Gorsuch, Vic 
Chairman of the ¢ ission, 1S its 
author. Lawyers » wish informa 
tion as to the functioning of the 
War Labor Boar employees 
view it, particu in the states 
omprising the Ninth Region, may 
find this series fu The ap 
proach of the practising lawyer to 
the same problems left out. (Ad- 
dress: Rocky Mountain Law Review 
Boulder, Colorado; price for a single 


copy $1.00) 
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Constitution and Establishment of 
Rules of Evidence for Army Courts- 
Martial—“Hearsay in Military Law’’: 
For the past twenty-eight years every 
member of the Army accused before 
a general or special court-martial has 
enjoyed the statutory right, secured 
by Article of War 17, to be repre 
sented in his defense at the trial by 
civil counsel of his own selection em 
ployed at his own expense. This 
right is today so much invoked by 
military persons brought to trial by 
general court-martial that a member 
of the Bar functioning in such a tri 
bunal as defense counsel is common 
place of administration of military 
justice in first instance —a far cry 
from the practice of a century ago, 
when such counsel were allowed to 
be present and advise the accused, 
sotto voce, but not to address the 
court. Court-martial practice is there 
fore to be looked upon as now at 
least an adjunct activity of the legal 
profession, in which members of the 
Bar in all parts of the country have 
i real professional] interest, especially 
at the present time when the Army 
of the United States numbers more 
than seven million men who are sub 
ject to court-martial jurisdiction as 
respects the substantive criminal law 
in general no less than the distinctive 
military offenses. To the June issue 
(Vol. 
\0—No. 3; pages 462-479), Colonel 
William M. Connor, USA-Ret., con 
tributes an informative and authori 


of the Virginia Law Review 


tative article on “Hearsay in Military 
Law,” expository of his own views 
and his proposal ol improve ment in 
the law on that essentially contro- 
versial subject. The author, a former 
Judge Advocate of the Regular Army 
and Professor of Law of the United 
States Military Academy, writes from 
the vantage ground of knowledge and 
experience gained as Staff Judge Ad 
vocate in military justice administra 
tion over a period extending from 
World War I to the present year. 
Ihe scope and sweep of this contri- 
buted study is much larger than its 
above-quoted title indicates. It in- 
cludes a brief but comprehensive sur- 


vey of the several Military Codes 
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framed under the Constitution in 
their respective bearing upon the 
rules of evidence administered by 
Army courts-martial. With this sur 
vey begins a painstaking and elabo 
rate study of the nature and forma 
tion of our courts-martial rules of 
evidence which much enhances the 
value of the entire article as a lucid 
discussion of the military law of evi 
dence in the light of the procedural 
technique requisite to and character- 
istic of the administration of military 
justice and discipline under the Ar 
ticles of War enacted by Congress 
from time to tume since the beginning 
of the last century. The crux of the 
focal question dealt with in the study 
in constructively critical fashion is 
the needless harm done to the admin 
istration of military justice and disci 
pline by the too rigid rule against 
hearsay prescribed in the chapter on 
Evidence in the current “Manual for 
Courts-Martial, U. S. Army,” as con 
strued and applied in recently pub 
lished pronouncements of the statu 
tory Board of Review in general 
court-martial cases. By fair analysis 
and comparison with the prevailing 
Federal Court rule on hearsay, the 
author makes clear the fact of law 
that the Manual rule does lag far be 
hind the liberal Federal rule laid 
down by the Supreme Court. His 
unique proposal of improvement of 
the Manual rule against hearsay takes 
the form of a radical change therein 
which, although without parallel in 
American criminal procedure built 
around trial by jury, may be deemed 
to be well in accord with the quoted 
classic precept of the learned M1 
Attorney General Cushing respect 
ing trials by court-martial, the truth 
of which this article declares to b« 
the life principle of our whole court 
martial system. (Address: Virginia 
Law Review, Charlottesville, Virgin 


ia; price per single copy: $1.25). 


Mui rFARY LAW—“Due Process 


and the Selective Service’’: 
article under the title “ ‘Due Process’ 


A timely 
and the Selective Service” is in the 
June issue of the Virginia Law Re- 


view (Vol. 30—No. 3; pages 435-462) . 


October, 1944 « Vol. 30 583 
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American Bar As 
reate a Commit 
lvis¢ the Associa 
ther existing laws 
safeguard th 
mentally ill 


Committee finds 


selection 


that they do not, then to 
submit drafts of such legis 
lation as in the opinion of 
the Committee is necessary 
to safeguard such rights. 

(2) That 


lation, if anv, 


such drafts of legis 


as the Com 
mittee may submit and as 
the Association approves 
be, with or without amend 
referred to the Na 


tional Conference of Com 


ment, 


missioners on Uniform 
State Laws for such action 
as it deems proper 

}) That 


the approval of th 


the Committee, with 
Board 
of Governors, be author 
ized to procure the coopet 
ation of such organizations 
as it believes can aid it in 


its work.” 


Che President was authorized to ap 


point the Committee called for by 


the recommendations. 

The Board, as constituted with the 
newly elected members and officers 
convened on September 15 following 
idjournment of the annual meeting, 
with President David A. Simmons in 


the chair. The first item of business 


was the selection of the Board of 
Elections Che present members, 
Judge Edward ‘1 Fairchild of the 


Court of Wisconsin, Chan 
man, William P. MacCracken, Wash 
K. Vai 


num, Grand Rapids, Michigan, were 


Supreme 
and Laurent 


ington, D. C 


appointed. 


Acting upon the report of the 


Budget Committee, the Board ap 
proved a budget for the current year. 
The budget, as submitted and 
adopted, estimates receipts and ex 
penditures substantially in excess ol 
those contained in the budget for 
the past fiscal year, but in line with 
ictual experience for that period. 


\ request from the Council of the 


Section of Legal Education and Ad 


missions to the Bar that it be given 


permission to cooperate with the 
Practicing Law Institute in putting 
courses for 


on. refreshet returning 


lawver veterans and law graduates 
was granted by the Board 
Representatives of the Section of 
sal Activities appeared before the 
Board and urged reconsideration of 
May, 1944 


meeting refusing approval of a pro- 


the action taken at its 
posal by the Section’s Committee to 


Promote Public Interest in Govern 


ment to put on a thirteen week hal! 
hour national radio broadcast to be 
financed by a private corporation 
Officers of the Section advised the 


Board that the matter had been 
thoroughly discussed at the Section’s 
innual meeting and that those in at- 
given it 


tendance had unanimous 


approval. It was further stated that 
the radio time and all expenses in 
connection with the program would 
Chesa 
peake & Ohio Railroad Company 


but the the selection of the subjects, 


be furnished directly by the 


which are to cover important public 
questions, and the speakers to pre- 
sent both sides of such questions, 
would be in the complete control 
Credit would be 
mak 


radio facilities available to 


of the Association. 
given to the sponsor mere lv fon 
ing the 
the Association in the public inte! 
est Replying to the request con 
tained in the previous resolution 
adopted by the Board, the Commit 
tee reported that it had endeavored 
to secure a sustaining program but 


After 


discussion, the Board, in reconsider 


was unsuccessful. extended 
ing its former action, approved in 
principle the recommendation of the 
Section and authorized it to proceed 
with the program along the lines in 


Continued on page 592 
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lrusts with discretionary provisio1 Problems have arisen also unde) 
for the use of income for t su] the estate tax law. In Com’r v. Doug 
port, education and maintenan yf ass Estate (July 10, 1944) , the Third 
the grantor’s minor children cor Circuit held that an estate tax ma 
tinue to come before the courts fo! not result from the possible use ol 
tax scrutiny in a variety Of situations trust income for the support of mino! 
Under Section 134 of the Revenu dependents, at least where such us« 


Act of 1943, which retroactively ove 


ruled the Stuart ¢ 


was in the discretion of trustees othe 


se, such income 1 than the grantor. Although the court 
oe 15 isa certs agpalar ole is not influenced by the fact tha 
tent that it is applied to the mainten- the trustees’ interests were non 
ance or support ot a lega idverse to the grantor, it indicated 


of the grantor, provided t : ; 
neg that a contrary result would follow 
tionary power Is exercisable by a pei 


where the discretion was solely in the 
than the grantor, by a ; 
Helfrich Estate v. ¢ 


* vrantor. Cf 


son oLtnel 


trustee, or by the grantor acting as oe : 
13 Fed. (2d) 43. Nor may an estat 
trustee or co-truste¢ In Hobkins ; ; : 
, 1 1044 tax be predicated upon the use of 
Com’r (C.C.A. 6, Aug. 21, 1944 i I 5 
; , rust income for the support of thi 
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: { yrantor’s adult dependents, wh 
income or corpus to be used for the | 
b ¢ : a 4 } nel 
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best interests of his children am , ‘ 
= “> . 4 iny restriction. Wiushard. v. U.S 
during the taxable yea lid a 
f +} ] C.C.A. 7, July 10, 1944 
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of his own funds. The court upheld 7 
Tee U.S.—Canada Tax Convention 
the tax even though the grantor was 

a co-trustee, since is right to l Tax Convention between the 
quire the use of the income for his United States and Canada for thx 
dependents’ support was not i! purpose of avoiding double estat 
capacity as trustee Ho r, th taxes and succession duties and pre 
erantor’s taxable income fron nting evasion of these taxes has 


trust was limited to the amount been ratified by Canada but has not 
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ictually spent out of his own funds _ yet been ratified by the United States 


nate. By its terms, the treaty is ef 


fective as of June 14, 1941. It is 


for the support ot In St 


Pp O White len : I ( No lol. 
income of trusts created by a hus understood that the Canadian tax 


band was to be paid to his wife and authorities are presently giving effect 
was to be used by her for the supp rt » the provisions of the Convention 


of their minor children. Any income but a similar policy is not being fol 


not so used was to be accumulated lowed in the United States 

by the wife as trust Since none of Under the terms of the Conven 
the income was used by the wife ror tion real property will be taxed ex 
the support of the children, no part isively by the country wherein it is 


of the income could be taxed to th situated; shares of stock in a corp 


erantor ration will be deemed to be situated 


586 14 Bar A 


in the country in 0 
tion 1s organized is other 
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Employees Trusts 
Information Service 


[The pension |] Division of the 
Bureau’s Income Tax Unit has in 
1ugurated a “Pension Trust Division 


/~ 


Information Servi leases (des 


ignated PS No i ailable to 
the public O! neral interest 
among the releases is far issued are 
the following 

There is no liscrimination”’ 
vhere i trust \ ich yrovides insur 
ance benefits gives to uninsurable 
participants an ynal annuity 
with the portio ribution 
which would otherwise have been 
ised to purchase their insurance. PS 
No. 3 (July 29, 1944 

Social Securit ) nts may not 
be taken into acco vhere the em 
ployer’s business is not recognized fot 
covered employm¢ But, the full 
150% of primary bi fits may be 
taken into accour some 
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pension committee to designate the 
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beneficiaries after consultation with 


the employees. The plan may pro 
vide, however, that in the absence of 
designation by an employee, his 
beneficiary will be designated in a 
certain order of priority, such as his 
vife, children, parents, brothers and 
sisters, or his estate, but such a desig- 
nation must be subject to change by 
the employes at any time. PS No. 19 
Aug. 29, 1944). 

\ profit-sharing plan must set 
forth a definite formula for contri 
A formula is not definite if 


the 


butions 


the employer reserves right to 


yntribute any amount it sees fit be 
tween a fixed percentage of annual 
the 


a deduction. PS No. 16 


profits and maximum amount 


permitted as 


Aug. 24, 1944). Nor can a formula 
provide for the determination of 
profits after certain specified re 
serves, unless these reserves can be 


computed mathematically. A reserve 
for dividends voted by the company 
and a reserve for contingencies in an 
amount determined by the company 
and discretionary, and 
PS No. 2] 


ire indefinite 
therefore unsatisfactory. 
Aug. 29, 1944). 

A partnership is not prohibited 
from installing a pension plan for the 
xclusive benefit of its bona fide em- 
ployees or their beneficiaries. A gen 
eral partner, however, is not an em- 
ployee of the partnership. PS No. 23 
x pt. 2, 1944). 


Gift Tax—Antenuptial Gift 


Wemyss, 2 T.C. 876, 


Tax Notes, 


In William H. 
previously reported in 
the Tax Court held that a transfer of 
property made by the taxpayer pur- 
suant to an antenuptial agreement to 
compensate his prospective wife for 
the loss, by reason of remarriage, of 


income from trusts created by her 
former husband was not made for an 
idequate and full consideration and 
This de- 
cision has been reversed by the Sixth 
(July 24, 1944). 


holds that 


should be taxed as a gift 


Circuit hat court 


did 


taxable gift, since it was 


the transfe1 not con 


Stitute a 


Tax Noles 


made as a businesslike transaction in 


which the intended wife received a 


valuable consideration in exchang« 


for the detriment suffered by her 


Moreover, since any donative intent 
was negatived by a substantial “‘detri 
ment” in money’s worth, even the ex 
cess value of the transferred property 


was not a taxable gift. 


Gift Tax 
Future Interest 


In U.S. v. Pelzer, 312 U.S. 399, the 


Supreme Court held that a trust gift 


was that of a future interest (and 


therefore not entitled to an exclu 


sion) where the income was to be ac 


cumulated for a minor beneficiary 


who would lose his right to the a¢ 
cumulation upon his death before 
reaching majority. Despite the court's 
emphasis in that case and in Ryerson 
Oe 


tingent nature of the beneficiary’s in 


312 U.S. 405, upon the con 


terest, this rule was extended in 
Welch v. Paine, 120 Fed. (2d) 141, 
to a trust in which the accumulation 
was vested in the minor beneficiary, 
and would therefore be payable to 
his estate upon his death during mi 
the First 


nority. This decision of 


Circuit was accepted by several 


courts, including the Third Circuit 


in Com’r v. Taylor, 122 Fed. (2d) 
714, cert. den. 312 U.S. 699. Then, in 
Disston v. Com’r (July 12, 1944), the 


decision r¢ 
Pelzer 


requirement of ac 


Third 2-1 


jected this extension of 


Circuit in a 
the 
rule. The mere 
cumulation, the court held, did not 
convert a present vested interest into 
a future interest. 


The 


upon 


Tax Court has held, relying 
Welch v. Paine, that a vested 
remainder is not entitled to an ex 
Rosa A. Howze, 2 T.C. 1254. 
{llen, 3 T.C. No. 157, 


income 


clusion. 
In Vivian B. 
where accumulated was to 
pass to the remainderman, the Tax 
Court indicated an unwillingness to 
follow the Disston case, even where 
the accumulated income was payable 
to the infant if she attained majority 
or to her children if she died before 


then. 
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Junior 


September 10-12, in ¢ I ) J. Ed Binde \“ ( 
aS a part of th i n ) 
£ the American Ba \ssocia s beco le Custom [ol 
Charles S. Rhvne of Washi rates from various Junior Ba 
D. ¢ 1S ted ups afhhate ith the Junior Bat 
man Ray Nvemas ] ) Contere! » hold a meetin S 
Moines, lowa, and J ] 1] Sk i of the Conference’s schedule o 
Ir.. Birmingham, Alabama nts. This meeti was held on the 
named Vice-Chairma sec iornin of September 10, th day 
spectively it the Conference opened I 
uulal meeting ind vas is l if 
Six Council ay ; ork 
der iS could De expected da ng 
Vacancies Filled ,,;. , age 
11S il period The dele ra S dis 
Although , sa1 issed means of more effectivel yn 
the members of the ] ive ( lucting bar activities 
cil of the Junior Bar ( t At noon of the same day t 
not expire with the Se el rs of the Conference and thei 
ing, such was not vith iests enjoved a luncheon at which 
spect to all and accor : Stephen E. Hurley, President of 
members were elevatec ( ( ig0 Bar Association gave an 
cil. That group, consisting esting talk 
representative irom , I Th nrst general session ol 
Judicial Circuit, is OS Conference was ld on t 
following: noon of that da with Jos D 
First Circuit Calhoun of Media, Pennsylvania, a 
Charles W. 7 ’ It ( H former Chairman of the Conferen 
esiding. John M. O’Connor, fi 
Second | . 
ie te 4 ft . uirman of the Younger Members 
Committee of the (¢ hicago Bar Asso 
Third 
‘ lation, welcomed the group and A 
Leon Dreskin N | 
Pratt Kesler, President of the Salt 
Fourth C Lake City Bar Assoc iation, Utah, re 
ads 0 av nded. Joseph W. Hendersor 
Fifth Cir President of the American Bar As 
Robert W. G : B ) ition, briefly spoke on bar 1¢ 
Sixth Circuit ities as did David A. Simmons 
Arthur M. Sebas President of the American Judicature 
Seventh Circ Society. James P. Economos of Chi 
Julius Birge Indianap cago, Chairman of the Conference, 
Eighth Cire then presented the annual report of 
John S. Howland, vo the Chairman. The Secretary’s ann 
om ¢ report was presented by Hub 
William R. Eddleman. Garfield. Was Dav Henry, Denver, Colorado 
588 American Bar A 
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Junior Bar Gi 
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e Committee yn 4 »] 

Inter-American B clation 


Much, Houstor I 


tee chairman pres 
Developments i t A cla 
recent meeting M co ¢ 
covered 


Conference Membership 


Shows Increase 


Charles Koth cha il report 
for the Commi I Membe 
ship, showin Confe 
ence’s memb S nc! iSIT 
omewhat despite sss of personn 
o the armed fo rT} ort 

the Committee on Procedural R 
orm Studies was p ted by Jol 
S. Howland, d harge,. an 
showed that most tl tudies b 


run to date have been 
Robert W. Gwin, chairman, report 
for the Committee on Re 
Students, a1 Julius Birge 


jtead a cnet tor th 


Law 
chairman, 


on Restatement of th 


Committee 

Law. The report of the Con 

n Traffic Courts was presented bi 
} 


the committee cl 


al! 


Morrison, Lynchburg, Virginia 


various traffic court ynferences b 
ing sponsored throughout the cour 
try and related ma »vered 
by his report R mmendations ol 
the Executive ( hich ha 
met on the pre pr 
sented and acted 

The Confer I I fina 








Junior Bar Notes 


Reports is on the following Tuesday, no court conference plans were dis These enjoyable social affairs were 
ed Upon ; being held on Monday, in cussed. directed by Samuel Witwer, chai 
1at the members might at Various social events were en man of the Committee on Local A1 
first session of the Assembly joyed by the members of the Con- rangements of the Younger Mem 


\merican Bar Association and ference. In addition to luncheons, bers Committee of the Chicago Bar 
eetings on that day. At the a cocktail party occurred on the Association and by Donald V. Dob 


4 lay morning session of the Con- evening following the first session bins, Chairman of the similar com 
Mearns Gates, President of and a dinner-dance on the last eve- mittee of the Illinois State Ba 
d States Junior Chamber of ning of the Conference’s meeting. Association. 


1erce, delivered an address on 



































1NLIL\ service I ung men, 
Hon. James W. H on, Judge 
Municipal Court of Seattle, 
eton, spoke on improve 
1 trafhc courts. [The Commit 
fol m Wat Readjustn { eported, A S LH F PA 2 D 
~, gh Miss Daphne Robert, At 
i, Georgia, Chairma ind Lyman 
fondel, Jr. means of aiding CITATION to the Legal Profession . . . for 
ee me Servee their dependable, loyal and efficient services 
iy adiscusseda 
pa a oe in time of war, which are hereby recognized 
Coney considered and passed upon at with grateful appreciation. 
ssion and activities cenerally 
he Conference were discussed. *kKKKK * 
wing a report of the Committee 
— - an jon ab rn Pory boone We cannot all serve our country in high or 
crease ted dangerous or romantic places. And in a 
time when many offer their lives, the routine 
port State Groups *, ee to “eee 
Fneeins tha Ricca of the practice of law may well seem hum 
Confe drum 
iSIT luring the same session the Com 
sonn ee on Awards, through Charles Yet how vital it is . . . how important the end- 
port \ i Pees ne nce — less grind of keeping things going! We 
] > Inters, nn Ol ichigan 
ta aio reported t Stat Iaindon venture to speak for all America in paying 
ie of Texas as | the state tribute acknowledging our debt to the unsung 
lies be penises aie enn te on tens of thousands of lawyers whose daily 
se pies preston a al aia jobs are being done so faithfully and so 
onl sociation of the Milwaukee Bar as well. 
Bire local junior bar group winning Poe 
_ se aici it Scns ta ie nd we too are proud to be fulfilling our part 
. hy m of the State Bar of Michigan in this thankless but essential undertaking. 
; id the Younger Men rs Commit 
gig of the Chicago Bar Association ’ : . 
1 by Byron calanignar gene Shepard's Citations 
ert D inners, respectively, of the awards The Frank Shepard Company 
bg r excellence in war work. Th 111 Eighth Avenue 
: Junior Bar Section of the Utah New York 11, N.Y. 
ur State Bar won the award for excel 
vered nce in activities directed toward 
ons Ol nproving trafhc co 
har The afternoon s yn consisted 
pre f a joint session wit! section on Copyright, 1944, by The Frank Shepard Company 
ludicial Administ ym. Uniforn ‘ : 
final sislation, district and state trafh« 
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INTERNATIONAL LAW ‘ orce more generalil We LION and one Oo 





Continued f in proceed mn princip! it yr tine post W 
the id no in se oO! tore ) anv thr } ) S examinatio 
hat posit | ) DY a Stat l Ss! itions ion ol 
the Grea Po ther State Is natter ol concern nts relatin 
certed their influ ? ye Community ot States A ne 

ar \\ in S time co} mn iternat i 
lesser Sta s Dutnoa © ib il PiaAatlO 
vhicl e ( , ~ ) e organized Co neration o I 
issert and pro » In n ag nent 1 
! 
terest : . n ti INLLCTeS Permanent ( 
1 } 
Fentatives o ice arises. I think it would be a Justice. Mo 
proach to the prob e ft IStak q ya pt any ratihned th 
I ! 
in the work of the ¢ ss of P ion oO extent ol na tica ull the §S 
of 1856 ind in ' P H W O y definit p V1S ncluding i ) 
Peace Conteren $49 and } nat ‘ iserul in , rit , thie An 
In 1928, i gene i f S 7" CaNnNOt O alr p! SEO, WSS Coul nd 
cluded by whi S neces re 1S Krom 1922 
1 on b } , | 
renounced il is l ) I ( } ined | | 
states nol I ( 8) S I 4 < 
national policy. Tha ; aes | tun l 
the useful purpose o ; iy never bi ployed in tha veen States is 
popula condem1 )] ) S Wh ; ' » do in} la i 
military ventures, | : a ) »p oO 1c SS is » endo need to ipp S¢ 
was laror a I rt ft 1 ) COl I So g 
neous declaration 1 Ri npetel ob xercised a Court's 
! dec] 10 ! 
mained the so ta SOUiN vi i il} 

1 1 ] | oO ) ad il | i f t 
on which it wuld a ; l ipplicab ) seems to be a 
i right o d , \ : eat as » the SSeI is 9 
peoples eng ved il i states proscrib rie inued in 
ceed I persuadin 2 [ iny Sta icting ! re 

i us ‘ 
1 ’ rec j hont nies 
they are acting in in i ithout a nay be n 
| ror ; 1 ¢ 
renunciation had t , : au rganized ) nger 
promise withdray t ve States. | am und . > Is , jul 
1 1 SIONS as t he ’ | ‘ 
breath by which it ) i ) nitude ) } Cou 
' ks mnd conhne mvyselt to des 9 
More substantia 6 , ind I AEEELO TERY SCA i l place 
made in 1919 in ¢t} ( ' y a go mut Gealing wi regan 1 I 
a ee CONT : 
Le wu of Na ns. | Staci nay encoun step for " 
1 , 
to 1tS creatio O ¢ SCCE O approacn It n i i >) 
. . (Fey) ] ra } 
with venera DO Z \ ) ted towar¢ ) 1e¢ Co ) 
I 
common interest in p he ( ' sroscription Of fo av be doomed over defined 
int enunciated a1 ) flor r) ) i] l Is no i ) i utes M > 
ciple ot communtit It « nh improvement ol pacily m pares oO 
’ 
in eflec , , . ) dealing disputes ) l record 
matter of concern to peo} States. Since 1 dawn o is lem son 
where. Not only wa tury, astonishing progress has bee! States—giv 
] - ‘ p PY ] ’ ths ry? , f +} ‘ 1 
accepted ) | S t Sta leved 1 tn nNursul oO nis yh step will ) 
i 


which joined the Lea f Nations tiv Most of States of tinue to ke 


‘ y | +} 
It has been for vears a rner-s ria i S nems s plete ODTIOI 
) I pDolicv of | i § to itlons l “WV Ss | 
which did not join the League t to Uu l lication of « Court's Lr 1Sé 
With the new dangers icl pes of disputes nd in the la ypen b 
come to the Wol 1 fi ym the Da irs hund) as ol l i ¢ a ) 
tion and the mechanization o eate such obligations hav bee! isdictio 
\\ seem comp ed ) T nu mal ipated | ) I strangliin . SO! rel 
effort » Dring ) ptions ) il iriler | a y nai I 
r} } t . 
le reach of internationa i I S of tl ( rent treaties reciated t 
seek an advance, I suggest that ticularly S¢ » which the United ions oO! 
, leal a Keisieat ent , ] 
must deal not with i States 1s a party—give but halti judicial t 
defies successful defini I it 1 enition to ybligat rs adjud disputes 1) 
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1 can be resolved by the inte1 
ion and application of existing 
nd treaties, tl rd of the 
iment Court of International 


e has shown that i idmirably 


yped. All disputes not of that 
er. howevel | Sore cases, 
present frontal « enges to 
vailing law and ities, and 
yoress is to be n dealing 
them the task ive to be 
isted to men who d yt Operate 
in the confines judicial 
SS, whose busin¢ is to ap 
and to cana rrents ol 
n and who by 1uthority 
moment ar d with a 
lom to strike out paths not 
d by the law and tre s in force 
l am not suggesting it any hard 
fast distinction be draw 
een legal and po disputes 
suggesting that effective pacific 
ement will requi differentia 
of functions. Within a limited 
judges on the ben in make 
ost useful cont Outsids 
it field, the respons must rest 
politicians, ind y should be 
iced in a positl I scharg it 
results are desired 1 than the 
rsuit of logical distinctions, we 
all not imperil jud il agencies 
burdening th th political 
nctions, but in addition to provi 
yn for their actio1 thin the limits 
judicial process ill stress a 
le for politic il a yrities in the 
xercise olf then ing 
) [his Oo! 5 yT ’ s emphasis 
» the importanc process by 


hich problems « int oved fron 


the field ) 


at political plane 
iW Io keep pa the expal 
ion ot internatio! ions in co! 
quence of impro nts in trans 
portation and comn ition, it Nas 
yng been ippreciat hat relian¢ 
yn the customa ypment oO 
international law is nough, and 
that methods are n d by which it 
nay be conscious] led. For this 
purpose, a process n invented 
which can propel illed inter 
national legislatio 

Beginning in iddle of the 
last century large rs ot States 
have frequently together in 


The International Law of the Future 








Lhe Ross Essay Committee 


the publication of the winning essay for the Erskine M. Ross 
Memorntal Prize in our September issue (pages 489-496; 513-514), 
the Journal failed to mention that the 1944 Committee on 

hich performed the laborious task of examining carefully the 
essays and made the selection which was approved by the 
Board of Governors, was made up of Chief Justice George W. 


iany 


Maxey, of the Supreme Court of 
stall, of the 
Borchard, o} the Yale Lau 


bers of the profession u ho, from year to year, are willing to give 
their leisure and their best thought to the considerable work of 


reading the essays and recommending a rec tprent of 
time of peace to chart a common 
course for dealing with common 
problems. The result has been a_ of 
great series of multipartite inter- 


national agreements which now cove! 


many phases of our every-day life. 


Let me illustrate the change which 
has come about by referring to a 
declaration made by a Secretary of 
State of the United States barely 


seventy-five years ago that it was the 


firm policy of our Government to 


refrain from entering into agre¢ 
ments to which many other States 
were parties; yet in the course of 
recent years the United States has 
become a party to scores of such 


igreemenits. 
Today, international law derives 


content in large measure from 


1tS 


multipartite treaties and conven 


Without creating a continuing 


trons 
body of general legislative com- 
petence, the world has discovered 
methods by which law can be ex 
tended and adapted to meet many 
of the needs which have arisen out 
»— new world conditions 

With the restoration of peace, 


fresh opportunity will come to us to 


continue this legislative process. 
Some of the existing agreements will 
have to be revised, and new agree 
ments will be needed in fields not 


vet explored. This is already being 
uppreciated by the United Nations, 
ind in the recent conferences at Hot 
Springs, at Bretton Woods, and els 
preparation 


where, promising has 


been made for inaugurating a new 
era of international legislative activi 


The result may be, it can be, an 


ry 


Norfolk, Virginia, Bar; and Professor Edwin M. 
School. 
The Association ts always grateful to the distinguished mem 


in 1944: Im connection with 


lward, 


Pennsylvania; Robert B. Tun- 


f the prize : 





extension of international law which 
will assure a more effective ordering 
normal international relations 
than we have ever known in the past 

I have attempted to enumerat 
only a few of the directions along 
which we may seek to build the In 
ternational Law the Future. We 
shall not on any beautiful morning 
that the task 
No 


assure 


ol 


awake to discove 
has been completed overnight. 


invented to 


nostrum will be 
the fulfilment 
just and enduring world peace secur 
ing order under law to all nations.” 
Patience will be required as well as 
Continued and _ persistent 


of our desire for “‘‘a 


courage. 


effort will need to be backed by 
determined will. We cannot hope 
for much progress unless we are 


ready to make some departures, to 


subordinate some preoccupations 
and to cultivate some 
And perhaps one generation can but 


which a 


new loyalties 


foundations upon 


lay the 
later generation may build 

Yet I am bold enough to suggest 
that the renovation of international 
law is not a hopeless task. When 
such a flag is flying, lawyers will not 
aside with folded 
the 


content to sit 
hands. We 


word, but we must have some word 


be 


may not have last 


With the establishment of a general 
international organization which 
gives some promise of security and 
which enables all States to share in 
cooperative effort, I think we can 
look forward to a development of in 
ternational law which will make it a 
powerful instrument for achieving 
peace and prosperity. 
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WASHINGTON 












C k from the 
in the Hea f the 
Government Office Area 
Featuring 
A LAFAYETTEROOM Am 
& An atmosphere conducive tc e 
mealtime rel 1tion . 
famous among me C 
used to the b 





Nation’‘s 
eon ¢ 

here 
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Essential you wire or write 
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A JEFF FORD HOTEL 


HOTEL LAFAYETTE 


16th & Eye Streets, N. W. 
WASHINGTON, D.C 


——EE 
aa| Pract YOUR ORDER NOW for—| ~ 
Montgomery’s 

FEDERAL TAXES ON 
CORPORATIONS 1944-45 











, 
is } e 
1944-4 $ 
beginnin n ~ f 
st ture 
tox it brings y ' iote a 
toils of the apr " f the . 
effect. iust as y wed oh ail 
tion in your practice 
Nothing else ke 
self against 
w hove to oan 
ng and many-s 
ynduct discussions, make 
tax plans with the greatest econom t+ P ott 
tf helps you Jetermine 
and strategy view alternative e nd ~_ 
quences Jouble eck 
perience of a nation knowr ee 
associates exception y we } fied 
Packed with vital facts Jown-to-earth e 
valuoble interpretations e s 
problems such os req ments 7 a 
Section 722 principles 
thousands of corporation 
cisions; the overa picture fe enable y . pon 


ste tax blems 


st the 


best treatment for partic s sit ne 
Ready This Fall 
M NTGOMERY'S Federal Taxes on Corporations 
1944-45 tops ff y r t experience 


tax work, your technical training, your sources of tox 
nformation. If you have neve ad the mune make 
sure you 
the thousonds of other 


get it this yeo ~yo 
lawyers who hove found In its 


successive $ f >] ~ y t 
keep posted on the intricacies of corporation $] 5 
tox Two Volumes 


Order your copy now—write to: 
THE RONALD PRESS COMPANY 
15 East 26th Street New York 10, N.Y. 
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ssues the eosiest 


FRANK J. HOGAN 


( 


Some 


iry or retrogresslve It 


1ation had come to 


} j { , 75 
Continued | page d/ 
l 


t +} 


ent within the bounds of consti 


that were to b 


Annual Address 


} 
SU UCC lared 


limit 


ill 


itions, il 
In 
i 


ind bo a\ 


, 
LOnal 


] t 


one al nis 


His Views Were Never 
at the Command of Clients 


people issumed that, becaus 


ls CONSPICuOUsS clients, his own 


l ind philosophi S were reaction 
Was NOL SO al 
His views always his own 


could retain his views 


» Client evel 
Le id a liberal and lorward-looking 
ni { lit nd o 
SOP yt =POTILICS ind vovern 
i i 
nt 
With innate modesty he mini 
ized the achievements of his not« 
ru ear, but he liked to Spe ak ol 
ends he had made and of the 
panionship he ad enjoyed He 
i I 
i proud that lawyers of th 


know 


him and 


id taken him to their hearts, as had 
members of his local Bar 

This was on ol t things that 

» him mattered most. He was always 


Many ol 


entertaining hi 


l ynpanion us can 


Isualil litt LO 


Ws HOt DCamMing as 


ns to them sing the jocular and 


, 
intering songs they had compos d 


hit 
Plith. 


pout 


His friendships were not limited 


cy 
sS OL lls OV 


n profession. He 
all 
He 


SUCCESS, by the 


| affection in with whon 


rive 
jJil 
I 


came in contact was entirel' 


spoiled by abun 


int material rewards and outstand 
prol ssional reputation that 


IS He numbered among his inti 


ites not only many of the nation’s 
i but ultitudes in all walks ol 
Lol I I OS! the OMMOT 
) lo them a he was Frank 
ould have seemed affectation to 
ill hi inything else 
Like the American Bar Associa 
nN ll loved and served, 
rank’s life ind work were repre 
tative of his country Born in 
oklyn, spending his boyhood in 
South, practicing law and rising 
ognition in the Bar of the Dis 
( »¥ Columbia, he was equally 


home inh any part 0 l pUTIoI 
in later life spent i £ it a 
ime on the Pacific ¢ ist 

He envisioned A icaasa 
ind respected the 1agitions O! 
sections. He rough yrkec 
a united America, and t LaSt 


of his life were activated by a mig 


passion for all-out ipport ol 
country in the ere He s 
aside all le sser 1SSUCS H ould bi 
no lethargy or indifference as to 
prosecution ol the ir or aS to Da 
ing up the men who were beari 
the brunt and burdens o 101 
combat. 

Our hearts go out to yf 
family and immediate circle who 
know him no more. We sl { 


nse ol loss With them e kn 
hat his memory wi id i { 
charming, generous and dependal 
i counselor realistic ind 1s in 


vocate ardent and brillian ge 
devoted and unafraid; of his belov 
profession an ornal ind ab 
I 
lactor. 

Sir, I move tl tion oO 


soiution 


l 64 ABA Rep 178 


BOARD OF GOVERNORS 


Continued 7 > ft ( SV5 
licated in its repo , 

to supervision | the Speeia 
Committee on Public Relations 
be appointed by t ‘resident I} 
view of the sharp d sion in th 
Board upon the a taken, it 
should be stated t S vho dis 
ireed with the majority approves 
the idea of a radio eram to pro 
note public interest in Government 
but disapproved pri ) isOorsnip 

Che Board aut { the Presi 
dent to appoint a ymmittec 
of nine members Postwar Plan 
ning. 

Action was d rer} mtn nxXing 
of the time and pla meeting 
of the State Delega ind a mid 
year meeting of the Ho of Del 
gates. President Sim ns announced 
that the annual Cor nce © Sec 
tion Chairmen of 1 \ssociation 
will be held in Chicag Drake 


Hotel, November 18 age 








NOT FOR TODAY ALONE 


, f m ¢ 
L€a 


in these things, it is not go 
very hard to find the way 
ther or not I ou of 
as the best Pp I will not 

it I will say this, that it was 
d before it was t There 
creat difficulties was said 
Britain and Fran inted a 
ity Pact for thems s. It was 


h if W yodrow V“ 
working for this 


problem of pea but that 


ent alone; that 1 not take 
House of Repres tatives with 
that he did not tak the Senate 
him; that when he tried, it was 
iteé 
Well, of course, leaders must evet 
n that they are tl to interpret 
vill of the people, and even if 
rive leadership and body to what 
» be done. the ynly carry 
yuut when they ha the peopl 
them, and Woodrow Wilson 
not have that mandate, but that 
rninge of yesterday is not being 
regarded toda 
Oh, vou ask me ht why I 
hope Today the people of the 
nited States, through the House of 
presentatives and through the Sen 


have already giv 


nression to 


will of the peopl ivoring the 


achinery 


ation of internati 

establish a just and lasting peace 

[The House of Representatives 
assed the Fulbright Resolution by 


vote of 360 to 29. Do you mind if 


read that resolution 


Resolved, By the House of Repre 
sentatives that Cor hereby ex 
presses itself as favoring the creation 
of appropriate tional ma 
chinery with powe 1 to es 
tablish and to maintai 1 yust and 
lasting peace amor the nations of 
the world and as g perticipa 

on by tl Un 1 States therein 
through its constitu | processes. 

Three hundred and sixty to 

twenty-nine! That is not a party vote 


SO ¢ los 


This body 
spoken for the peo 


th people, has 
then in Octo 


ber last you had Senate resolve: 


That the United States wctine 
through its constitutional processes, 
join with the fre nd sovereign na 
tions in the establishment and mai 


tenance of international authority 
ith power to prevent aggression and 


to preserve the peace of the world 


Chere you have American opin 


ion. There you have a verdict given 


n numbers that truly represent yout 


two great parties in the United States 


peact 


reso 


I know that neither of thos« 


tions is binding. I know that when 


comes those in power will 


have to decide, but I hope I see a 


moral 


, 


I 


} 


powell 


mandate that can be found 


n the tremendous strength and 
behind those two resolutions 
President 


make it 


declarations of 
and Mr. Dewey 
that reflect 


The 
2oosevelt 


lear indeed they their 


beliefs 


And now I pass on a little furthet 
ind I go to the Moscow Conference 
Moscow November, 19438 the 


Joint Four Nations Declaration 


which includes China, that thev: 


( 


Recognize the establishment at the 
earliest pi ictical date of a gener al in 
ternational organization based on the 
sovereign equality of all peace loving 
states and open to membership by all 
such states, large and small, for the 


maintenance of international peace 

ind security. 

And may we hope and pray that 
France will soon strong 


leat eTOW 


ind take her part in the determina 
tion to make this a lasting peace. 
I have reviewed maybe at length 


t] those 


ie clear-cut declarations of 
who lead the thoughts and interpret 


I have 


not only pointed out what your great 


the minds of your people 


country with its fine people and its 


ereat resources and its tremendous 
power is thinking. I have pointed out 


what your leaders are saving. 


That Moscow Conference says 
that Great Britain, the United 
States, Russia and China are all 


thinking of cooperation in the estab 
lishment and maintenance of a just 
Mr. Hull 
like reading this, 


and lasting peace; and 


said this, and I 


ibout the Moscow Conference: 
There will no longer be need for 
spheres of influence, for alliances, for 
balance of power, through which in 
the unhappy past the nations strove 
to safeguard their security or promote 
their 
Why, it almost looks as if 


interests. 
those 
teachings of two thousand vears ago 


by the Old Master were coming close 


Not for Today Alone 


ind closer to nations, that nations 


were beginning to realize, like in 


dividuals, that they too, are their 


brother’s keeper. 
There is the picture and there is 
the reason why I say there is hope 
that those who die in this war will 
die for a victory as great as any 
victory that ever challenged brave 
men. It is not accomplished yet. 
You are a nation without which 
no combination exist 


can strong 


enough to set up and maintain inter 


national machinery that will guar 
antee peace any more than could 
be guaranteed without the United 


Kingdom and without Russia. 
the Bar 
a city or a town or a 


Members of American 
the voice of 
village—that comes from the indivi 
dual, and then from the voice of these 
individuals comes the voice of the 
town, you get the voice of the state 
and from the voice of the state finally 
you get the voice of the nation, or, 
as we Say, we get the voice of th 
province and then the voice of the 


you get the 


dominions, and when g 
voice of the dominions, then you get 
the great voice of the Empire. 

This thing is just a question of 
people believing in it, and a question 
for it, 


of people working and there 


must be something more; there must 


ve something far more than just a 
desire for lasting peace. There must 
be unity and there must be deter 
mination to maintain that machinery 
that is necessary, and when victory 
comes—when victory comes—the bells 
will ring 

I thought about that yesterday. 
My wife and I took a bus rid¢ 


we passed down this beautiful avenue 


and as 


you have here, and as the bus went 


on, we went further and we went 
further. We often climb on a bus in a 
strange city and go wherever it takes 
us—these are the only blind dates we 
keep. At the end of the bus line w 
that little street. We 


the windows, 


walked down 
looked in and in the 
windows we saw the stars, sometimes 
one, and sometimes two, and some- 
times three. Those people know now 
what peace will mean. Those people 
know that there must be unity and de 
termination, and those people know 
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To Save Your Time In Grasping 
FEDERAL AGENCY LAW 


Out of the scores of rulings, 
directives, orders which pour 
forth from Washington each 
week, Law Week’s editors 
carefully select for you those 
of vital, legal interest—con- 
dense them to save your time, 
headnote them for quick refer- 


ence—speed them to you in 
time to prevent oversights. 
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yr Montgomery’s 


FEDERAL TAXES ON 
ESTATES, TRUSTS 
AND GIFTS 1944-45 








N any work that relates to estates, the 

prudent attorney w provide himself 
with the protective, tax-planning guidonce of Mont 
gomery's 1944-45 book t is the complete, outstan 
ing treatment of taxes this field base 
experience of lawyers and 


professiona accountant 


who in years of practice have handied estate 
problems for thousands of ents 

It brings you completely up to date on the apr 
tion of federal estate tax, gift tax, ond those fectures 
of income tax peculiar to estates and trusts. It tells 
you what may or moy not be ne nder the w in 
effect, to ease taxes; what on omplished b 
ntelligent estate planning; how ft handle specif 


estate transactions with taxes in mind 





On any legal or accounting question, the effects of 
federa ncome tax gift tax ond estate tox are 
coordinated for you. You get composite picture of 
your estate tax problem—its avest s f viewpoint 
alternative procedures and their onsequences n the 


ght of developments resulting from the low ond from 


the rulings and de 
tion and court review 


Ready This Fall 


THs is the guide which estate attorneys, tox 
countants, and trust officers rely on A 


sions Incident to tox administ 


yeo 
through, you will be using Montgomery's Federal 
Taxes on Estates, Trusts and Gifts 1944-45—fo 


proctical problems of tax determination 


in estate practice 


$7.50 


Order your copy now—write to: 


THE RONALD PRESS COMPANY 
15 East 26th Street New York 10, N.Y. 
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answering 
safe leads on tax angles 
for its counsel on proper draftsmanship of 
indentures, and 


for quick 


wills other nstruments 


vive you 
hecause 


1 
+} 


not only to the 


that when those bells of victory ring 

e mustn’t let the joy and relaxation 
comes with it us to tor 
Don't 


nen and nations become careless 


hich cause 


et the warnings of the past 


Iam glad lam spt ak 


O \ ight We 


lawvers 


crusaders of the days of old 


s, | 


id Inns in England 


I go back to thos 
I go back to the 


mean that 


ivs when the lawvers were the cru 
iders and finally had to decide 
hether it would be the Bar ot 
hether it would be the Church, 

t they were the men—they were 
he men who carried the cross and 


for 


the things 


ent forward, and crusaded 


Christianity, crusaded fon 


that we believe in. Yes, you are the 
iders in those cities and in those 
wns and in those villages. You 
ire the people who must see that 
is great, great demand—necessity 


r peace, is not all ywwed to die be 
1use overnight the bells of victory 
ring and you don’t have to use ra 
tion coupons any more. Don’t—don’t 


t this necessity be forgotten again 
We belief, we 
ist proclaim our support for mak 
We 


this last 


must proclaim our 


peace a 


i 


ist make the demand 


permanent thing 
tor 
r peace so full of life that it wi 


dic 


must work for this, if we 


vel 
We 


est! iS God-fe 


neve! 


hon 


il ing pe opl ; believe 


hen we pray that peace and hap 


piness, truth and justice, religion 


established among 


Oh, ves, if 


ind piety mav be 


generations 


is tor all 


this lasting peace comes, then thos« 
ho gave so much will know that 
their sacrifice was glorious indeed 
Chey will know that in that short 


span they did all that 


Chey will know 


if of 


a man can do 


that that dream and 


your forefathers has come 


true 


They died 


they died so that you 


might enjoy freedom, and they gave 
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Reginald Heber Smith 


Price 50c 


The American Bar Association Journal takes pleasure in offering to its readers 
a new and revised edition of 


Law Office Organization 


This attractive pamphlet describes a system of law office organization, 
which, Mr. Smith says, “has been in actual operation for twenty years and 
has worked reasonably well.” He lists the following benefits: (1) The elimi 
nation of waste has saved thousands of dollars, and a dollar saved is a dollar 
of added income. (2) The attorneys have been able to produce the best work 
of which they were inherently capable. (3) Morale and esprit de corps have 
been kept at a high pitch because the men believe the rules of the system are 
fair; indeed they have made the rules themselves. (4) That nightmare of part 
nerships—how to divide the profits justly among the partners—has been 
dispelled. That problem has always tended to be a disruptive force in partner- 
ship life; but no partner has ever left us to join any other firm. (5) Cost Control 
has enabled us to handle at a moderate profit a great many small cases which 
otherwise we should have handled at a loss or perhaps not at all. (6) We have 
been enabled to grow from a small group of men to a somewhat larger group.” 


An appendix of forms is included. 
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7 -e can help hasten the day—THE day of for you too at the same time that they work for your 

final unconditional surrender—by investing boy in service. They will give you that luxurious 
four war-time earnings in War Bonds. feeling of freedom that goes with a well-lined pocket- 
Hastening the day means shortening casualty book. For whatever you may desire ten years from 
lists. In war, bullets, shells and bombs are exchanged °W, your War Bonds will add one-third more to 
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bullets, SNEMS bombs that will speed the victory. Help hasten the day of victory, and help make that 


Your consistent War Bond investments will work victory more secure—buy your War Bonds today. 
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